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Let’s Get on With it:
Implementing The
Declaration on the Rights of
Indigenous Peoples
Brenda Gunn, B.A., J.D., LL.M. is teaching at the University of Manitoba, Faculty of Law.
Editor’s Note: Brenda Gunn’s teaching and research is in the area of Indigenous people’s rights
in international and domestic law, constitutional law and international law. The following article
by Ms. Gunn discusses Canada’s announcement in 2010 that it would endorse the UN Declaration
on the Rights of Indigenous Peoples. Ms. Gunn explores the significance of the Declaration for
Indigenous people, communities and lawyers within Canada.

Introduction
Indigenous peoples fought for
decades for a declaration which
would detail their specific rights and
be part of the larger system of international
human rights protections. Over a 30 year
negotiation process, Indigenous advocates
worked with member-states and the UN
to articulate the scope of rights to be
included within what is now known as the
United Nations Declaration on the Rights
of Indigenous Peoples. The Declaration
represents a major turning point for the way
in which the human rights of Indigenous
peoples are recognized and protected
within the United Nations system.
When the vast majority of the United
Nations General Assembly voted in favour
of the Declaration, the Chair of the UN
Permanent Forum on Indigenous Issues
explained its significance:
This Declaration has the distinction
of being the only Declaration in the
UN which was drafted with the
rights-holders, themselves, the
Indigenous Peoples. We see this

is as a strong Declaration which
embodies the most important
rights we and our ancestors
have long fought for; our right
of self-determination, our right
to own and control our lands,
territories and resources, our
right to free, prior and informed
consent, among others. Each and
every article of this Declaration
is a response to the cries and
complaints brought by indigenous
peoples before the UN- Working
Group on Indigenous Populations
(WGIP).1
Indigenous peoples’ from across
Canada actively participated in the
drafting and negotiation process from the
original Working Group on Indigenous
Populations draft text through to the final
draft submitted to the General Assembly.2
Throughout this negotiation process,
Canada’s position on the Declaration
changed and ultimately ended with Canada
voting against the Declaration in the General
Assembly.3 Canada has since indicated that
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it now endorses the Declaration, with some
qualification.4 These qualifications will be
discussed in greater detail below, but include
the contention that the Declaration is only
an aspirational document with no impact on
Canadian law.
The crux of my argument is that
Canada’s position that the Declaration
is only an aspirational document with
no ability to affect Canadian law is
unfounded. However, rather than spend
time debating the significance and role
of the Declaration in Canada, I advocate
for Indigenous peoples, communities and
lawyers within Canada to start using the
Declaration as the standards by which
to judge and develop domestic laws and
policies. Using the Declaration will have
normalizing effects, which promote a better
place for Indigenous peoples in Canada.
Background
When the United Nations General
Assembly passed Resolution 61/2955 in
2007, the United Nations Declaration on
the Rights of Indigenous Peoples became
part of the body of international law.
Getting the Declaration to a majority
General Assembly vote involved many
stages of drafting, analysis and debate
through various UN bodies. At each stage,
there was opportunity for input from
States and Indigenous peoples.
In 1985, the United Nations officially
started drafting the Declaration on the
Rights of Indigenous Peoples through the
Working Group on Indigenous Populations,
a body of five experts appointed by the
Sub-Commission on the Prevention
of Discrimination and Protection of
Minorities.6 Over the next nine years the
experts of the Working Group worked in
collaboration with States and Indigenous
Peoples to formulate the articles of the
Declaration. With completion of the first
draft of the Declaration on the Rights of
Indigenous Peoples, the Working Group
draft was considered and unanimously
approved by the UN Sub-Commission
on the Prevention of Discrimination and
Protection of Minorities in 1994.7 The
Sub-Commission draft “was divided into a
Preamble and eight parts covering general
principles; life, integrity and security;
cultural rights; education, information,
and labour rights; development, decision
making, and economic and social

rights; lands, territories and resources;
self-determination and indigenous
institutions; and implementation.”8 From
the beginning, the Declaration was to be an
all-encompassing instrument, addressing
almost every aspect of Indigenous peoples’
lives. From this original Sub-Commission
draft, the UNDRIP underwent several
revisions: in the Working Group of the
Draft Declaration and before the General
Assembly vote. These revisions changed
the wording of the Sub-Commission
text and modified the scope of certain
provisions, but overall the categories of
rights identified in the original draft were
maintained in the final text.
The next stage of adopting the
Declaration was consideration by the
Human Rights Commission. In March
1995, the Commission decided not to
approve the draft of the Declaration in
order to provide for more opportunity
to discuss the text. Instead, they
established the open-ended inter-sessional
working group on the Draft Declaration
(WGDRIP),9 to consider for adoption
by the General Assembly within the
first International Decade of the World’s
Indigenous Peoples.” 10 This Working
Group, like others before it, provided
participation for States, UN agencies and
Indigenous peoples.
The WGDRIP spent eleven years
considering the Sub-Commission text in
their annual meetings. During the First
International Decade of the World’s
Indigenous Peoples (1995-2004) “little
progress was made in negotiating the
Declaration. … [O]nly two articles … of
the text adopted by the Sub-Commission
… were approved, one on the right of
indigenous peoples to a nationality
(Article 6), and the other on equal rights
between indigenous men and women
(Article 44).”11 Part of the difficulties facing
the WGDRIP was that “the indigenous
peoples’ representatives, participating in
the Commission as observers, stated their
unanimous support for the Sub-Commission
Text and called for its rapid approval
without amendment, the member states
held different and contrasting opinions.”12
Another issue the WGDRIP had to address
was the role of Indigenous peoples in
the WGDRIP, as Indigenous peoples
did not want to be simple observers in a

process of States defining their rights.13
It was acknowledged that Indigenous
peoples needed to be active participants
in the process for the Declaration to
have any legitimacy.14 It has been noted
these “Procedural and substantive issues
plagued the WGDRIP for years, with the
former drawing much debate throughout
the course of its sessions, prompting
walkouts by indigenous peoples, as well
as closed-door meetings of government
representatives intent on re-drafting the
text.”15 This impasse which prevented
any substantial agreement on the text of
the Declaration was finally broken when
WGDRIP Chairman, Luis Enrique Chávez
of Peru, produced a new draft of the
Declaration.
The Chairman’s text was the basis
of the negotiations in the final two
sessions of the WGDRIP. The Chairman’s
draft “took into account the different
concerns of governmental delegations
and representatives of indigenous peoples
involved in the discussion”16 expressed
over the preceding eleven years. It was
at this point in the negotiation process
that participants now identify the change
from a Liberal to the Conservative
government led Canada to change “from
playing the comfortable role of promoter
and defender of the declaration to a state
that categorically opposed its adoption.”17
While many Indigenous advocates’ original
position was that no changes should be
made to the Sub-Commission draft, “the
final ‘compromise Chairman’s text’ …
retained an allegiance, not totally but
in large part, to the spirit and letter of
the Sub-Commission Text as well as to
the indigenous peoples’ proposals.” 18
In the end, a majority of the Indigenous
participants supported the Chairman’s text.
The WGDRIP draft was submitted
to the UN’s newly formed Human Rights
Council, who approved the text in June
2006.19 The only two members of the
Human Rights Council who opposed the
WGDRIP draft were Canada and Russia.
When the vote was called, “the debate in
the room was, in any case, positive and the
positions of Canada and Russia as Human
Rights Council members, and Australia,
New Zealand and the United States as
observers, represented a clear minority
that was unable to prevent the adoption of

Justice as Healing • 2011 • Vol.16, No.1
the HRC Text.”20 Albert Barume notes that
“Of the twelve African members of the
Council, only three voted in favour of the
Declaration (Cameroon, South Africa and
Zambia), six abstained (Algeria, Ghana,
Morocco, Nigeria, Senegal and Tunisia)
and three were absent (Djibouti, Gabon
and Mali).”21 Concerns of some African
states became evident at the next stage of
the process, discussed below.
Yet the majority of the international
community was supportive of the
Declaration. Not only was the text
supported by a majority of members
of the Human Rights Council, but also
“on the NGO and indigenous peoples’
side, the vast majority had made known
their support of the WGDD Text by
means of declarations from the regional
indigenous caucuses of Asia, Africa,
Latin America, North America and the
Pacific.”22 Indigenous advocates would
have preferred a declaration that set
higher standards, but decided that it “was
the time to adopt it and move on to its
dissemination and implementation.” 23
Canada’s position against the Declaration
and their concerns were not those of the
general international community.
The final step to approve the
Declaration was for the General Assembly
to hold a vote. In late September 2006, the
Canadian government released its position
on the Declaration.24 Canada was never
successful in amending the Declaration
text to address their specific concerns.
This is not surprising, nor problematic
given that the goal of creating a general
instrument which would have worldwide
relevance and applicability.
In November 2006, Namibia put forth
a resolution supported by many African
states, which was passed by the General
Assembly’s Third Committee,25 to defer
consideration of the Declaration and allow
for further consultation on the matter.26 It
was at this stage that several African states
identified several concerns. Namely, “the
Declaration failed to define indigenous
peoples; that all Africans are indigenous;
that the right to self-determination would
cause insurrection and division in Africa;
and, finally, that the right to free, prior
and informed consent would become a
veto mechanism against governmental
projects.” 27 The General Assembly

decided “to conclude its consideration of
the Declaration … before the end of its
sixty-first session” in September 2007,28
which would give States and Indigenous
peoples another nine months to discuss the
text of the Declaration. During that nine
month period, intense negotiations were
conducted between the different interested
parties and the African Group.”29 On 30
August 2007, the African Group and
the Co-Sponsors’ Group announced an
agreement consisting of nine amendments
to the text adopted by the Human Rights
Council, which was submitted to the
General Assembly for the final vote.30
From this overview to the final text
of the Declaration, we can see that there
were many opportunities for States to
voice concerns with the text and for the
international community to consider
and address those concerns. While full
international consensus on the precise
wording and scope of the provisions of
the Declaration may have been desirable,
such a consensus may never have been
possible given the diversity of State and
Indigenous peoples interests. What is
critical is that at each stage there was
sufficient opportunity for State and
Indigenous peoples’ input.
The General Assembly Vote
On September 13, 2007 an overwhelming
majority of States in the United Nations
General Assembly voted in favour of the
Declaration on the Rights of Indigenous
Peoples.31 The final tally 14332 States
voted in favour of the Declaration, and
four states voted against the Declaration.
The four states that voted against the
Declaration were Australia, Canada, New
Zealand and the United States.
In the General Assembly, Canada
explained its negative vote by citing
similar concerns to those identified above.
Canada stated:
We have stated publicly that Canada
has significant concerns with respect
to the wording of the current text,
including the provisions on lands,
territories and resources; on free, prior
and informed consent when used as
a veto; on self government without
recognition of the importance of
negotiations; on intellectual property;
on military issues; and on the need
to achieve an appropriate balance
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between the rights and obligations of
indigenous peoples, Member States
and third parties.”33
Australia, New Zealand and the
United States also explained their negative
vote by citing concerns with the specific
wording of different provisions and some
concerns with the process taken to finalize
the text. These States would have preferred
to undertake further work negotiating the
text submitted to the General Assembly.34
Their concerns are difficult to accept as
legitimate because the text had already
gone through decades of discussion and
revisions. While the final amendments to
the Declaration made after the Namibia
resolution perhaps occurred without full
participation of all UN member states,
it can hardly be substantiated that the
negotiations on the Declaration lacked
an “open and transparent” process for
States to voice their concern.35 Further,
the position of Australia, Canada, New
Zealand and the United States that debate
on the Declaration should have continued
until full international consensus was
reached would set the bar for adopting
the Declaration higher than for any other
international human rights instrument.36
Requiring full consensus could have
effectively given these States a veto on
the Declaration.
As well as negative votes, there
were eleven abstentions (including three
African states). Alberta Barume notes
that “a staggering 15 African countries
were absent from the room (Chad, Côte
d’Ivoire, Equatorial Guinea, Eritrea,
Ethiopia, Gambia, Guinea-Bissau,
Mauritania, Morocco, Rwanda, Sao Tome
and Principe, Seychelles, Somalia, Togo
and Uganda)” on the day of the General
Assembly vote on the Declaration, “most
of whom had been present and voted
in favor of the Namibian-led deferment
Resolution almost a year earlier.”37 While
the abstaining votes were not explained,
given the strong opposition from certain
states “it is believed that several African
states preferred to be seen as being as
neutral as possible” on the Declaration.38
Fortunately, subsequent to the General
Assembly vote all States that voted against
the Declaration have changed their
position and now endorse the Declaration.
The Labour government in Australia
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endorsed the Declaration in 2009. 39
New Zealand too has since indicated
their support for the Declaration.40 Most
recently, the United States has indicated
its endorsement for the Declaration
on December 15, 2010.41 Additionally,
several States that abstained from voting
have since indicated their support for the
Declaration.42 With these States indicating
their endorsement for the Declaration, it
now has almost unanimous support of the
international community.
It is interesting to note that while the
above State’s positions have changed,
the text of the Declaration as well as its
status in international law has remained
constant. The change in position of
Australia, New Zealand and the United
States followed changes in the respective
State’s government. This has not been
the case in Canada. It was Harper’s
Conservative government that voted
against the Declaration in 2007 who later
changed its opinion to finally endorse the
Declaration three years later.
The Significance of the Declaration
On the day of the General Assembly
vote, the Declaration, as a UN General
Assembly resolution, became part of
international law. It was celebrated
as “a major victory for Indigenous
Peoples who actively took part in crafting
this Declaration.”43 Many Indigenous
advocates celebrated the passing of
the Declaration because it provided “a
framework for States to link and integrate
with Indigenous peoples, to initiate new
and positive relations but this time without
exclusion, without discrimination and
without exploitation.”44 The Declaration
is a significant achievement because
through the process of negotiation and
the Declaration itself, the United Nations,
nation-states and Indigenous peoples
“reconciled with past painful histories
and decided to march into the future on
the path of human rights.”45
Many commentators have discussed
the Declaration’s importance. Paul
Joffe writes that the Declaration
“constitutes a major step towards
addressing the persistent human rights
violations against Indigenous peoples
worldwide. It is the most comprehensive
universal international human rights
instrument explicitly addressing the

rights of Indigenous peoples.” 46 The
Declaration is significant for Indigenous
peoples’ rights because it “demonstrates
a remarkable consensus among States as
the most important actors on the global
playing field that indigenous persons and
peoples are back not only as fully entitled
holders of individual human rights, but as
collective actors with distinct rights and
status under international law.”47 Through
the protections set out in the Declaration,
Indigenous peoples can renegotiate and
define their relationship with States.
While Canada refers to the
Declaration as an “aspirational” document
that is not legally binding and not reflective of
customary international law,48 international
scholars have contested these assertions.49
It is true that a Declaration in and of itself
does not create binding legal obligations
on a State. Rather, “a ‘declaration’ is a
solemn instrument resorted to only in very
rare cases relating to matters of major
and lasting importance where maximum
compliance is expected.”50 But even as a
declaration, States are required to respect
the rights contained in the Declaration.
The Indigenous Rights Committee of the
International Law Association argues this
requirement is evidenced by “the words
used in the first preambular paragraph of the
Declaration, according to which, in adopting
it, the General Assembly was ‘[g]uided by
the purposes and principles of the Charter
of the United Nations, and good faith in the
fulfillment of the obligations assumed by
States in accordance with the Charter.’”51
Therefore “this text clearly implies that
respect of the [Declaration] represents an
essential prerequisite in order for States
to comply with some of the obligations
provided for by the UN Charter.”52
The Declaration did not create new
rights for Indigenous peoples; instead,
the Declaration expanded upon existing
human rights law and clarifies how
those general human rights protections
apply to Indigenous peoples.53 Special
Rapporteur James Anaya contends that
“far from affirming special rights per
se, the Declaration aims at repairing the
ongoing consequences of the historical
denial of the right to self-determination
and other basic human rights affirmed
in international instruments of general
applicability.” 54 As the Declaration

is an articulation of existing human
rights (including those articulated in
treaties which Canada is a party to),
the Declaration does have implications
in Canada and thus is not simply an
“aspirational” document.
Canada’s contention that the
Declaration is not representative of
customary international law is also
contested. The Rights of Indigenous
Peoples Committee of the International
Law Association undertook a review
in 2010 “assessing whether certain
prescriptions in [the Declaration] have
already reached the status of customary
international law.”55 Through their review
of existing international law, the authors
concluded that “even though it cannot
be maintained that as a whole [the
Declaration] can be considered as an
expression of customary international law,
some of its key provisions can reasonably
be regarded as corresponding to established
principles of general international law,
therefore implying the existence of
equivalent and parallel international
obligations to which States are bound to
comply with.”56 After reviewing several of
the different categories of rights contained
within the Declaration, the Committee
concluded that State support for the
Declaration, the practice of both States
and international bodies “unequivocally
show that a general opinio iuris as well as
consuetudo exists within the international
community according to which certain
basic prerogatives that are essential in
order to safeguard the identity and basic
rights of indigenous peoples are today
crystallized in the realm of customary
international law.”57 This in-depth study
of customary international law conducted
by internationally renowned international
law experts clearly delegitimizes Canada’s
simple assertion that the Declaration is not
representative of customary international
law. The rights in the Declaration that
reflect existing and developing customary
international law are binding on Canada.58
The Declaration as an applicable
document for Canada, it contains 24
preambular paragraphs and 46 substantive
articles. The preamble sets out the context
for the Declaration, including recognizing
the injustices of colonization and places
the rights contained in the document
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within the context of the broader system
of international human rights protections.
The Declaration recognizes the rights of
Indigenous peoples are collective rights
and not just rights held by individual
Indigenous people, but belong to the
communities and Indigenous nations.59
The scope of the Declaration is broad
and covers almost all aspects of Indigenous
peoples’ lives. As a complete review of all the
rights contained in the Declaration is beyond
the scope of this paper, there are a number
of important categories of rights protected
in the Declaration.60 The Declaration
recognizes that Indigenous peoples have the
right to equality and to the enjoyment of all
human rights and fundamental freedoms in
international law.61 The starting point for the
protection of Indigenous peoples’ rights in
the Declaration is self-determination which
is to be defined by existing international
law and can include the right to autonomy
or the right to self-government over internal
affairs.62
The Declaration includes political and
civil rights. For example, the Declaration
recognizes Indigenous peoples’ right
to determine their own identity and
membership. 63 It also recognizes that
Indigenous peoples have the right to
participate in public affairs (provincial
and national governments) through their
own representatives, but also have the
right to maintain and develop their own
decision-making institutions.64
The Declaration recognizes certain
social, cultural and economic rights
including the right to adequate standards
of living and economic well-being.65
Indigenous peoples have the right to be
actively involved in developing health,
housing and other economic and social
programming that affects them and
may have the right to administer these
programs.66 Indigenous peoples have a
right to their distinctive cultures, which
includes the right to education in their own
languages. The Declaration states that
Indigenous peoples should be protected
against cultural assimilation.67
In addition to civil, political,
economic, social and cultural rights, the
Declaration contains provisions which
are specific to Indigenous peoples. For
instance, the Declaration protects rights to
traditional lands, territories and resources

in accordance with the communities
legal traditions and ways of using land.68
The land protections include the right to
the conservation and protection of the
environment.69 The Declaration promotes
the standard of free, prior and informed
consent of Indigenous peoples when
their interests in land are affected.70 The
Declaration protects Indigenous peoples’
cultural heritage (including traditional
medicines) and intellectual property.71 The
Declaration also provides protection to
existing treaties.72
Clearly, the Declaration is all
encompassing and considers many rights
that are protected in other human rights
instruments, but clarifies how these rights
apply in the Indigenous context.
Effects of Canada’s Endorsement of
the Declaration
In the previous section, I explained
how the Declaration is part of a larger
system of human rights protections, and
moreover, that there are legal opinions
which hold that certain rights contained
within the Declaration may already
be part of customary international law.
These rights reflective of customary
international law are binding on Canada
as well as all other States. In this section,
I respond to Canada’s contention that
the Declaration has little to no affect
domestically before concluding the
article by providing ideas on how to start
implementing the Declaration and stop
spending our time constantly responding
to Canada’s groundless assertions. The
more time we spend debating the impact
of the Declaration, the less time we
spend implementing the Declaration for
Indigenous peoples in Canada.
In November 2010, Canada officially
endorsed the Declaration but it did so
by qualifying its support and reiterating
its previous concerns. The Government
of Canada maintains that it has concerns
with the “provisions dealing with lands,
territories and resources; free, prior and
informed consent when used as a veto;
self-government without recognition of
the importance of negotiations; intellectual
property; military issues; and the need to
achieve an appropriate balance between
the rights and obligations of Indigenous
peoples, States and third parties.”73 And as
already stated above, Canada’s endorsement
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also included their interpretive caveat that
the Declaration is only an aspirational
document – the understanding being that
aspirational means non-binding – and
also that it is not reflective of customary
international law.
Another approach that Canada has
taken with the aim of limiting the impact
of the Declaration in Canada. This was to
state that “Canada can interpret the principles
expressed in the Declaration in a manner
that is consistent with our Constitution and
legal framework.”74 This proposition that
international law cannot be used to modify
Canadian law incorrectly characterizes the
role of international law in Canada. Binding
international obligations that have been
properly incorporated into Canadian law can
be directly enforced in Canadian courts.75
As argued by many Indigenous advocates
and NGOs, other sources of international
law, including “International human rights
standards are vital tools in the promotion
of rights that states have failed to uphold.
They are intended to help guide the reform
of laws and policies. It would be inherently
contradictory to support an international
human rights instrument only to the extent
that it is consistent with current national laws
and policies.”76
One final point on Canada’s statement
endorsing the Declaration is worth
noting. This is that with the endorsement
of the Declaration, Canada stated that it
reaffirmed “its commitment to build on a
positive and productive relationship with
First Nations, Inuit, and Métis peoples
to improve the well-being of Aboriginal
Canadians, based on our shared history,
respect, and a desire to move forward
together.”77 This is a critical statement
because the Declaration can help give
guidance on what is necessary to build
this ‘positive and productive relationship’.
With the guidance of the Declaration,
we can move forward together in way
the promotes and enhances the special
place of Aboriginal people. This increased
clarity of the relationship and certainty of
rights benefits all Canadians.
Implementing the Declaration to
Promote A New Relationship Between
Indigenous Peoples’ and the State
The United Nations Declaration on the
Rights of Indigenous Peoples was passed
to set minimum standards necessary to
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reverse the negative impact of domestic
colonial laws and policies. It seeks to
improve the socio-economic condition of
Indigenous people and their communities.
However, there has been little work
done to implement these standards in
Canada. Using the Declaration’s standards
domestically will promote normative
values and “effective implementation
of the Declaration will be the test of
commitment of States and the whole
international community to protect, respect
and fulfill indigenous peoples collective
and individual human rights.” 78 That
is, having the Declaration alone is not
sufficient to protect Indigenous peoples:
it is only through its implementation that
Indigenous peoples lives will be improved.
The process of implementing the
standards set out in the Declaration
must be multi-faceted. There must be
continued legal academic consideration
of the Declaration and how it fits within
the Canadian legal landscape.79 However,
academic writing alone will not improve
the position of Indigenous peoples in
Canada. There must also be greater
public knowledge and understanding of
the Declaration and the rights contained
therein. This includes educating both
Indigenous80 and non-Indigenous peoples.
The Canadian government has set out a
consistent message that the Declaration
may not be compatible with Canadian
law and may jeopardize non-Indigenous
property interests.81 These campaigns
of misinformation must be publically
corrected. Indigenous peoples have the
unfortunate responsibility to ensure that
the general Canadian public understands
the significance of the Declaration and
that “the rights of indigenous peoples in
this Declaration will enhance harmonious
and cooperative relations between the
State and indigenous peoples, based on
principles of justice, democracy, respect
for human rights, non-discrimination and
good faith.”82
There are other ways that the
Declaration can be used domestically in
Canada, which will promote its normative
value and improve the position of Indigenous
peoples in Canada. One of these begins
with its formal endorsement by Indigenous
governments. This step has already been
taken by the Assembly of First Nations83 and

the Grand Council of Mi’kmaw Nation.84
Taking this step to endorse the Declaration
promotes self-government by exercising
governance powers.
A second way that communities
can promote self-government with the
Declaration is to ensure that their own laws
and policies meet the standards set out in
the Declaration. The Grand Council of the
Mi’kmaw Nation’s decision to endorse the
Declaration recognizes the Declaration
as an interpretive and implementation
guide to Mi’kmaw self-determination,
collective rights and responsibilities.85 The
Mi’kmaw Nation’s endorsement also strives
to “promote respect for, and progressive
implementation of the rights and freedoms
of indigenous peoples as set out in the
United Nations Declaration on the Rights of
Indigenous Peoples, within our own territory,
within our region and abroad.”86
As well, inplementation may be
achieved through citing the Declaration
in domestic courts. The Declaration
can be an important interpretive tool for
the rights protected under s.35(1) of the
Constitution Act, 1982 as well as other
Canadian laws and policies relating to
Aboriginal people.87 In relation to the
Charter, Chief Justice Dickson held that
“the various sources of international
h u man r ig h ts law — d eclar atio n s ,
covenants, conventions, judicial and
quasi-judicial decisions of international
tribunals, customary norms—must, in
my opinion, be relevant and persuasive
sources for interpretation of the Charter’s
provisions.” 88 If declarations can be
used to interpret the Charter, then the
Declaration on the Rights of Indigenous
Peoples should and can be used to
interpret s.35(1).
Providing interpretations of domestic
law supported by international declarations
is not a new practice, “International
declarations have been cited by the
judiciary on countless occasions.”89 This
approach of using the Declaration to
interpret domestic law has been promoted
by the UN Special Rapporteur on
Indigenous Rights, Professor S. James
Anaya: “Domestic courts also play a
key role in operationalizing the rights
of indigenous peoples as affirmed
in international standards. … Even
if not empowered to directly apply

the Declaration, domestic courts may
and should use the Declaration as an
interpretive guide in applying provisions
of domestic law.”90 The Special Rapporteur
cites a recent decision of the Supreme
Court of Belize as a good example where
“the Court used the Declaration and
other international sources to guide its
interpretation of the Constitution of Belize
to uphold the rights of Maya villages over
their traditional land.”91
If lawyers and advocates do not
cite the Declaration in their pleadings
and arguments, the courts will not be
able to consider the Declaration in their
decisions. Once cited, it is important to
encourage the courts to take a flexible
and generous approach to interpreting
the Declaration, as is generally done in
Canadian constitutional interpretation.92
By citing the Declaration in domestic
pleadings, the Canadian courts have an
opportunity to consider the Declaration
and apply it in the domestic context. This
can have significant impact on the weight
of the Declaration domestically.
Outside of the courts, another method
to push for Canada to uphold the standards
set out in the Declaration is to refer to the
standards when entering into negotiations
with Canadian governments (both federal
and provincial). When engaging in selfgovernment negotiations, many articles
in the Declaration provide some useful
guidance on the scope of possible selfgovernment arrangements. As discussed
above, the Declaration includes the right
to self-determination (article 3), and it
also states that “Indigenous peoples have
the right to maintain and strengthen their
distinct political, legal, economic, social
and cultural institutions, while retaining
their right to participate fully, if they
so choose, in the political, economic,
social and cultural life of the State.”93
Article 18 is important in self-government
negotiations because it sets out that
“Indigenous peoples have the right to
participate in decision-making in matters
which would affect their rights, through
representatives chosen by themselves in
accordance with their own procedures, as
well as to maintain and develop their own
indigenous decision-making institutions.”
This article is supported by the provision
in article 20 that Indigenous peoples have
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the right “to maintain and develop their
political, economic and social systems
or institutions.” Several articles make
reference to the protection and promotion
of Indigenous traditions, laws and customs
in relation to belonging to Indigenous
communities or nations and the right
to practice, preserve and transmit these
traditions;94 which may be better achieved
through self-government arrangements.
Some of the areas that are set out in the
Declaration which may be prime for selfgovernment include the establishment and
control education systems and institutions;95
the administration of health, housing and
other economic and social programmes;96
and determination of membership.97
Similarly, the Declaration includes
provisions that could set minimum
standards for land claim negotiations. The
Declaration requires States to give legal
recognition and protection to Indigenous
peoples’ “lands, territories and resources
which they have traditionally owned,
occupied or otherwise used or acquired.”98
It further stipulates that there is to be “a fair,
independent, impartial, open and transparent
process” to adjudicate Indigenous peoples’
land rights.99 The adjudication process is
to give “due recognition to indigenous
peoples’ laws, traditions, customs and
land tenure systems.”100 The Declaration
includes a right to redress for lands for
lands “which have been confiscated, taken,
occupied, used or damaged without their
free, prior and informed consent.”101 Free,
prior and informed consent is the general
standard by which government conduct vis
a vis Indigenous peoples’ land is measured.
The Declaration also sets out the right to set
development strategies on their lands and
requires governments to obtain Indigenous
peoples’ free prior and informed consent
before approving projects that affect
Indigenous peoples’ lands.102
Finally, full implementation of
the Declaration in Canada will require
governments to review existing laws
and policies to ensure compliance with
the standards set out in the Declaration.
Indigenous peoples can play an important
role lobbying for such a review and also
identifying specific pieces of legislation
and policy that do not conform with the
international standards of the Declaration.
It is important to remember that article 19

of the Declaration requires governments to
“consult and cooperate in good faith with
the indigenous peoples concerned through
their own representative institutions in
order to obtain their free, prior and informed
consent before adopting and implementing
legislative or administrative measures that
may affect” Indigenous peoples.
Conclusion
While Canada may still contest that the
Declaration applies in Canada, there is
sufficient legal support for its application
here. There is a lot that Indigenous and
non-Indigenous advocates can do to
begin implementing the Declaration.
This process of using the Declaration in
domestic work will help the Declaration
to be normalized within the Canadian
legal system as the standard by which
we evaluate laws and policies. The
Declaration is an excellent additional
tool available to advocates to promote
and protect Indigenous peoples’ rights
and interests.
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