November 26, 1999
Mesting of Indigenous Bar Association

Plenary Session | -- 9:55 am.

THE CHAIRMAN: Part 1(a) isadiscusson of the caseitsdf; badcdly a
case brief. 1t looks at the facts, the issues, and thereés a bit of an andysis of the law.

The part that | will focus onisfrom page 12 to 15 of the paper, if you want
to get thet in front of you. It'sadiscussion of the policy implications of Corbiere
specificaly. Therewill be abit of an overlgp between that and the sections Diane will
cover, but that's okay.

| want to make it clear that these are policy implications. Some may be
legd implicationsin that they're related directly to the ratio or the central holding of
the case. Some of them may be related or arise out of non-centra or the obiter aspects
of the case, and some of them may be just usng some logic to suggest whet the
implications are of some of the things the judges are saying.

Thefirg policy implication is that therés anew ground of discriminetion
whichiscreated in Corbiere and it's called aborigindity residence, or off-reserve band
member status. That's aclear legd ruling from the case. Section 15 of the Charter lists
Specific enumerated grounds, but section 15 isn't necessarily limited to just those
enumerated grounds; it dso dlows for andogous grounds. And the court in Corbiere

found that aboriginality residence or off-reserve band member statusis an analogous



ground, and it will forever be now an analogous ground of discrimination. As the court
says, it will gand as a congtant marker of potentid legidative discrimination. Whether
the chdlenge is to a government tax credit, avoting right, or apension scheme. That is
certainly asgnificant policy implication.

Number (ii) Recognition of the Importance of Aborigind Identity: A main
theme of the case isthe issue of culture and culturd identity. It comes through in both
aspects and both the minority and mgority judgmentsin the case. To be hones, it's
not hard-edged law that is redlly easy to get ahandle on, but it's very important in the
cax. It goesto the whole question of human dignity, which is sort of an underlying
principle in section 15.

The court refers to the Royd Commission on Aborigind Peoples saying
that the assumption has been that once an aborigind person leaves the reserve he or she
gives up her identity, and the court found that to be objectionable. One of the things
that occurred to me was -- and if you look at some of the tax cases -- one of the reasons
they deny off-reserve tax exemption is that whole mainstream argument. So they seem
to be flip-flopping on this point, and | think the court probably deserves some criticism
itself for contributing, certainly, and very recently, to that wholeissue. The identity
factor is certainly an important one.

Number (iii) Recognition that the Crown Played a Significant Rolein
Creating the Problems Affecting Off-reserve First Nation Members. The court points

to past policies, does a bit of ahistorica analys's, and finds that especidly women,



through the effect of previous discriminatory provisons of the Indian Act, were forced
away from reserves. The point of thisimplication is that in fact the Crown played a
sgnificant role in this, and theré's no disputing thet, and therefore there should be, if
not alegd, then amord obligation to provide adequate resources to dleviate these
problems.

Number (iv) Off-reserve Residents have Fundamentd Interestsin First
Nation Governance: A centrd point in both mgority and minority decisons. The
interests identified were in surrenders of land, the alocation of land to band members,
and an interest in governance functions, particularly the by-law making powers. The
court even went as far asto say that band councils are the vehicle through which issues
like land claims and self-government agreements are addressed and it's through band
councils that people participate in organizations like the AFN. Sothat dsoisa
sgnificant policy issue. Those interests the court identified as affecting al band
members, First Nation members, and not just those on reserve.

(v) Off-reserve Residents do not have to be Treated Identicdly to
On-reserve Residents. The court clearly said that there are some things, and most of
the thingsin the Indian Act affect primarily on-reserve band members, and it made it
clear that that's specifically the case. Therefore, because their interests are different,
it's possible and logical and congtitutiond to treat off-reserve members differently from

on-reserve members.



(vi) Bdancing the Interests of On-reserve and Off-reserve Members. Here
the court dearly sad, in gpplying the section 15 Charter test, that the problem with the
current regime in section 77(1) of the Indian Act is recognizing that there's different
interests in off-reserve and on-reserve members. The act goestoo far in excluding
off-reserve members totaly from any participation in on-reserve governance. So the
court said what is required is an eectord process that will baance the rights of
on-reserve and off-reserve members.

Specificaly it suggested two-tiered councils, possibly with reserved seats
for off-reserve members, and double mgjority votes on someissues. Madam Justice
L'Heureux Dubé suggested that the solution may be found in the customary practices
of aborigind bands.

Number (vii) -- we went through thislast night. Diane doesn't know this
system, but (vii) means 7 -- Significance of Aborigina and Treaty Rights -- Customary
Governance. The Corbiere case, of course, went through the Trid Divison of the
Federal Court and the Federa Court of Appeal. One of the problemsin this case was
Batchewana and wasn't there at the trid and they didn't present evidence on the
aborigind and treaty rights issues, which was alittle bit unfortunate because those
issues wound up not getting ventilated properly in the court. The courts did say,
"Sorry, we can't deal with this issue because there wasn't proper argument and there
wasn't evidence." But they did leave an opening for aborigina and treaty rightsto be

conddered in the future, and also section 25 of the Charter.



The mgority of the court said that if another band could establish and
aborigind and tregty right to limit voting or restrict voting, thet right would smply
take precedence over the terms of the Indian Act.

(viii) Priority of Individud Rights over Collective Rights This appliesto
theissue of remedy. The remedy that the court chose was a broad nationa remedy, a
generd declaration of invalidity of those wordsin section 77(1), and the Federal Court
of Appea had limited the remedy to Batchewana specificadly. The court choseto go
broadly rather than taking a band-by-band approach on the application of section 15.
The reason the Federd Court of Apped limited the remedy to Batchewana was to
dlow Firg Nationsin the future to raise the issues of aborigind treaty rights that
weren't properly raised in the Batchewana case.

One of theimplications of thet is, | believe, that it gives some priority to
individua rights over collective rights, given that First Nations and aborigind peoples
need to prove aboriginal and treaty rights on a band-by-band basis. There seemsto be
fundamentdly, to me, alittle bit of unfairnessin that.

(ix) First Nation Jurisdiction over Off-reserve Members: Here the court
recognized the right and interests of on-reserve or off-reserve membersin the
governance of First Nations. They talked about an interest in programs and services,
and even the sdlaries of chiefs and councillors. To me, logicaly thisimpliesthat First
Nation governments then must have some corresponding responsbility and jurisdiction

over off-reserve members.



(x) Adminigirative Cogts and Inconvenience are Unlikely to ever Conditute
Judtification For Discrimination Againgt Off-reserve Members: In this case, one of the
arguments made regarding the section 1 justification for discrimination that was found
in this case was thet it will be too expensive and it will be very difficult
adminigratively to implement tota across-the-board equality vis-a-vis off-reserve and
on-reserve members. The court rgjected that, and quite swiftly, | would say.

For onething, they said, "Y ou redly didn't produce proper evidence to
establish adminigrative inconvenience in the codts', so they didn't accept that
argument. There was some indication from the court that administrative costs and
inconvenience are unlikely to ever be avdid judtification for excluding completely
off-reserve members. Justice L'Heureux-Dubé specificaly rejected as a ground of
discrimination the possible fallure in the future of the government to provide aborigind
communities with additiona resources necessary to implement a regime that would
ensure respect for equdity rights.

Theimplication from thisisthat the federad government will be required to
provide adequate resources to enable First Nations to establish the capacity to service
off-reserve members and enable them to participate in First Nation dections. Again,
thisisnt alegd finding. It's not an absolute requirement but, if you put two and two
together, it'skind of alogica extenson.

(xi) Land Claims and Sdf-government Agreements. The mgority didnt

comment on this, but L'Heureux-Dubé made the point that al band members, whether



they live on reserve or off reserve, have an interest in representation in processes such
as land daims and sdlf-government negotiations, meaning that it's band councils that
represent their people in those negotiations and, in representing those people, they
represent not just on-reserve band members but off-reserve band members as well.

The court didn't say, and the minority judgment did not say, that this means
off-reserve band members must approve self-government agreements and land clams
agreements, but if there are approval processes in place whereby First Nation members
are approving such agreements, then | think it would be very difficult to exclude
off-reserve members. Again, it's not a specific mandate of the court; it'san
implication.

(xii), Consultations on the Implementation of Corbiere: The court gave 18
months to alow consultation to ensure that enough time is given to engage in a proper
consultation with not just First Nation peoples affected, | believe, but aborigind
peoples generaly.

(xii) The Effect of the Declaration of Congtitutiond Invdidity on
Decisons made prior to and during the 18-month Suspension: This has got to be, |
think, the most troublesome aspect of the judgment; the declaration of invaidity made
by the court in May of 1999. The court suspended the application of the declaration
for aperiod of 18 months, but there is some authority which says that once a piece of
legidation or part of apiece of legidation isfound to be unconditutiond, then it was

aways uncongtitutional and is null and void and assumed never to have ever been



enacted. In other words, potentialy those words in section 77(1) would be wiped out
from the date that the Charter equdity rights were in effect, which is April 17, 1985.

That's Professor Hogg's view, not on this, but hisview asto the effect of a
declaration of invdidity; that it's retroactive pretty much. | refer to thisin the andyss
under remediesin Corbiere. Professor Roach, on the other hand, approachesit dightly
differently. He callsthe remedy a declaration of delayed invdidity and calsit aform
of aprogpective remedy. In other words, it operates only from a period 18 months
from now and, by implication, doesn't go backwards.

| guess the end result is that there's some question as to what the effect of
the judgment is. The court isn't clear oniit.

In the substantive part of the discusson on Corbiere | talk about some of
the types of decisions that might be potentially affected by that, and those include
elections themselves in which off-reserve members were excluded from voting,
potentialy; decisions by those dected authorities, potentialy; surrenders, potentialy;
the approva of band membership codes under section 10, potentialy.

With regard to the 18-month suspension period, L'Heureux Dubé
comments about the status of rights during that period, which aso raised some
questions. She says that the suspension of the effect of the declaration isnot a
sugpension of non-residence equdity rights; decisons must sill be made with respect

to thoserights. So again it crestes a bit of uncertainty as to what happens during that



18-month period. | thought it was a suspension of the declaration of invalidity, but
maybe not.

So those are theimplications directly from Corbiere. There may be others.
Those are the ones that | could come up with.

Diane will now review the remaining five policy implications regarding
eections generdly.

MS. CORBIERE: Good morning everyone. My name is Diane Corbiere,
for those who don't know me. I'm from the West Bay First Nation on Manatoulin
Idand. | would like to respond to Dave's comment about the xi and ix. If any of you
know Dave, you know that every once in awhile you have to throw him alittle cookie
and let him demondrate hiswisdom. | actualy know the difference.

Moving right along, asfor as the paper, we've basicaly extracted our paper
from the paper that was prepared for the AFN, so al the footnotes aren't in order.

Also, | would like to reiterate what Dave said; thisis just a discusson guide and we
thought it might assst in the discussions today, so it'sfairly open. We just thought this
would be a good way to open the mesting.

On aborigina and treaty rights, you have to look at aborigind and tresty
rights being important from many perspectives. One of them isthe federa government
because of the fiduciary obligations which arise from these rights, so therésaduty to

ensure that its laws and actions do not infringe aborigind and treaty rights. So the
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federad government has something at stake when considering whét to do with the
Corbiere decison and what to do with respect to dections.

It also has an effect from aborigind peoples perspectives. It'sfairly clear
that the Indian Act has fundamentaly dtered the traditiona |leadership selection
systems that existed within our nations snce time immemorid. Y ou have to think of
that when were moving forward and looking at this decison. Weve heard expressons
in the think tanks that were developed for the AFN-LTS by the people who were
participating that one of their preferred gpproachesis to revive their traditiona
leadership selection processes, and | think if anyone reads anything that has been done
on these studies with respect to eection and leadership sdection, this has been a
satement made by Firgt Nationsfor along time. 1t's not anything new.

The other thing is, it ssems to be a ripe opportunity, given the common law
and the jurisprudence from the Supreme Court of Canadain Van der Peet when they
talk about traditiona systems like customs, traditions and practices of First Nations.

So, again, for Firgt Nations to revitdize these practices, it seemsthat theré's a message
from the Supreme Court of Canadathat thisisthetimetodoit. Soif therewas any
uncertainty as to how the Supreme Court of Canada would deal with the aspirations of
aborigind nations, that seems to send a positive message.

Again, the one thing we could say about the Cor biere decison with respect
to aborigina and treaty rights is the councils chosen by custom are not, gtrictly

speaking, affected by the Corbiere decision because section 77(1) does not apply to
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them. Thiswas noted again, as Dave indicated earlier, by both the mgority and
minority decisons.

However, 1'd like to add that there are some uncertainties with respect to
those First Nations who have reverted or converted to custom, but that's somewhat
debatable.

The next issueisinternationd law. Looking & the developmentsin the
internationd fora with respect to indigenous peoples and indigenousrightsisan
important policy consideration. Some of the developments in the internationa fora are
more respectful of the understanding of the rights of indigenous peoplesin Canada. So
we look at those devel opments and when we consider policy options we have to inform
our clients, whether it be aboriginal reserve-based or urban-based or other aborigina
non-status groups, of what is happening in the internationa fora. We look at the
Internationa Covenant on Civil and Political Rights. Theré's some debate asto the
traditional forms of leadership sdlection. You think of basc humanrights. The
requirement of "one vote, one person” in some cases might be not compatible with the
traditiond leadership selection processes that existed in the past. So these things will
have to be dedt with when aborigina nations or First Nations are thinking of how to
address the Corbiere decison.

Also, thereisthe Declaration of Rights Indigenous Peoples. Indigenous
peoples have the right of salf-determination. This means they can choose their

political status and the way they want to develop. That'sright in the declaration. So
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these things of self-determination and saf-government are currently being debated, and
quite favourably, for First Nations.

In fact, some people will be avare that recently the Human Rights
Committee was very critical of the federd government with respect to
sdf-determination vis-a-vis aborigina peoplesin this country, and that's discussed
further in the paper.

Also, there's currently atreaty study, a Martinez study, and some of the
conclusons that hes made in his report are very favourable to First Nations asfar as
the legd rdationship between nations within Canada and the federal government in its
current Crown state.

The next policy consideration we touched on is self-government,
sdf-determination and nation rebuilding as far asin the domestic sensein Canada. |
think the IBA has made representations or a submission to the Senate when we were
talking about this concept that RCAP came up with of nation rebuilding, and basicaly
what they were saying istheat the federa government should come up with this
independent body or source to tell First Nations how they should be recongtituted.
Thispoint is being criticized by members of the IBA and other academic authorities
because it doesn't seem to be consistent even with the Canadian jurisprudence, which
talks about the current congtitution of First Nations and the way that the communities
are developed iswhat RCAP said that they shouldn't be, when they were trying to

suggest that we should joining nations.
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According to RCAP, only nations recongtituted in the manner proposed
may exercise rights of saf-determination and sdlf-government. So even Paul
Chartrand, aformer commissioner, a the last conference of the IBA, Building the
Momentum, recognized that thisis no longer palatable.

Again, you can look at some of the conclusions made in the Martinez sudy
in the internationa fora with respect to indigenous rights to severd government and
s f-determination, and they seem to be more congstent with what aborigind nations
understand their beginning relationship with the Crown to be, as opposed to the federa
government's pogition on what self-government rights are and self-determination rights
are.

Appeds and dispute resolution is a policy consideration for both first
nations and the federal government because, first of dl, there's an extraordinary
number of leadership sdlection and dection disputes in First Nations across the
country. Wetook this out of the paper, but you just have to look at any law book or
QuickLaw on-line and look at what is the most jurisprudence and you will see that it
has to deal with elections and leadership selection disputes.

Secondly, current mechanisms to ded with appeds and dispute resolution
areinadequate. Again, thisis heavily documented. If you look at any of the reviews
done within the department about the current gppeals mechanisms within the Indian

Act, they're replete with problems.
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| will not go through dl of thet. 1 will move on to Fiscd Implications at
page 29. Inour view, thisis probably one of the most important policy consderations.
Fiscal implications are criticd, key, and undoubtedly drive the decisions of most policy
matters, so thisis an important detail. | guess we could say that there's some point to
be made that the federal Crown, specificdly the Indian department, has to bear some
considerable respongbility for the fractured and tenuous state of our First Nation
governance in Canada. RCAP itsdlf fully documented the department's systematic
attack on the governments of aborigina nations. One point that they make is thet, after
amost 120 years, the Indian Act hastaken itstall, not only in the qudity and the bass
of the relationship between Indian nations and the Crown, but also with respect to the
internal organization of Indian and treaty nations.

In the same way that there was an gpology made with respect to the
resdential school issue, perhaps an gpology is owed with respect to the breakdown of
the governance in First Nations. Again, you look at any of the research that has been
done and you look at what First Nations, urban and on reserve, have said about the
breskdown of their traditiona systems of governance being one of the biggest
violaions, and the lack of respect for the governments that existed and their origind
relationships with federal Crown is probably one of the biggest problems that we face.

Agan, asfar asfiscd implications, as we have seen from some of the
things that Dave was identifying, and I'm sure that you've dl read the Corbiere

decison and started to think that this will be very expensive, and you think about al of
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the policy and legd uncertainties that that decison hasraised, it isaredly big concern
of minethat it will be borne on Firgt Nations to have to be fighting this out band by
band. 1t will only cause more internd politica drife. Ther resources are aready put
to the max. The message of the Supreme Court of consultation should reslly be given
serious condderation for trying to ensure that the off-reserve and on-reserve members
of First Nations are adequatdly dedlt with when we consider the money that it will cost
to try to ensure that they will not bein the courts. It's funny to say that as alawyer, but
some of uswould redlly like to keep them out of the courts and this is an opportunity
for usto ensurethat. A consultation process that includes them al isredly important.

We dso mention some of the good things that the AFN has been working
on with the Department of Indian Affairs, and RCAP has said it as well, talking about
the money it will cost. Also, once we start implementing how to addressthe Corbiere
decision, the capacity needs with reconciling and re-establishing these governments on
Firg Nations. Things like the aborigina governance trangtion centre that was
recommended by RCAP isredly amust because it will take some time for them to
rebuild their communities and to integrate this Cor biere decison into those
communities.

The other thing is justice and dispute resolution bodies. Thiswould be an
important expense to try to keep First Nations and their members out of the court and
support them in developing hedthier governing systems.

That'sbasicaly it. | tried to be brief.
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THE CHAIRMAN: | want to elaborate alittle bit because maybe we
haven't eaborated enough on the aborigind treaty rights aspect. I'll refer you to page
15 of the bigger document; the last paragraph of page 15 and the first two paragraphs
of page 16, aborigind and treaty rights. Leadership selection and eections find
expression as aborigind treaty rights in two way in abroad right of self-government.
In the treety context, the legd argument isthat the right of self-government continues
asaresdud aborigina right that hasn't been extinguished by treaty, or, in fact, tregties
actudly recognize the right of saf-government because they were Sgned as tredties
with nations. So that's the treaty aspect.

On the aborigind rights Sde, there has been a recognition in the
jurisprudence that aborigina peoples were here as organized societies with their own
laws and customs, and thereby kind of an implicit recognition of the right of
sdf-government.

The Supreme Court of Canada, particularly, has not recognized explicitly
and definitively aright of sdf-government. They Sde-stepped it in the Gitskan case,
Delgamuukw, and they side-stepped it in Shawanaga, but in Soui they did recognize
that Indian nations that were here were independent nations. So there seemsto bea
foundation there for that right to be asserted in the future.

The second way in which leadership selection and dections find

expression as aoorigind treaty rights is through customs, and thisis an areawhich the
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court has accepted in the past. Courts have recognized customs, customary laws. It's
quite accepted in the jurisprudence today.

Section 2(1)(b) of the Indian Act recognizes, as well, the existence of
councils chosen according to custom, and | guessthe point also isthat in caseslike Van
der Pest, in recognizing things like fishing rights, they focus more centraly on
customs and as to whether or not those customs were integrd to the culture of that
society. So customs related to leadership thereby then are aborigind rights.

One case that's noted there is the case of Bone and Soux Valley where Mr.
Justice Held held -- he actudly said, in referring to 2(1)(b) of the Indian Act that bands
exercise inherent power in exercisng customary power.

| thought 1'd elaborate on that aspect of it because | wasn't particularly
explicit onit. That'sthe aborigina treaty rights. That agpect of it isof particular
interest to me.

Having said that, we're done. Sorry if | we've droned on alittle long, but
hopefully you have food for thought there now.

(Recess)
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Penary Sesson Il -- 12:10 p.m.

MS. BREWER: I'll try to makethis brief. We had some very good
discussions around the issues that would arise.

We were dedling with the rights of members. The first question rlated to
what are the implications -- or we sort of defined it in terms of what are the
implications of the decison and how did it relate to the members. Thefirgt thing that
we identified was the issue of equdity of trestment. There was sort of arange of
opinions on this, but we fdt that there was one thing that was very clear and that thisis
obvioudy going to ensure that members have equa voting rights. So voting is clear, or
we fdt it was fairly clear, but then as you can see later we kind of backtracked and
daified that a bit.

There was some discussion around the provision of services. We were not
clear whether this would relate to service provison or how that would impact on that.

It was kind of agrey area. There were arguments on both sides of that. Therewasa
satement that equaity didn't necessarily equate with sameness, and that was supported
in the decison where the court talks about the potentidly different interests of on- and
off-reserve people.

We as0 discussed the idea that the impact of eectionsis going to be
different depending on the type of dection. We identified three kinds of €ections that

werein the Indian Act and, in addition to that, there was aso traditiona leadership
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selection processes which in fact may fdl totaly outside of this decision because of
section 25.

The three types of eections were section 77; eections which are drictly
under the Indian Act; and there are two kinds of custom e ections, one which are the
conversion to custom elections and one which are the section 2 which have never
converted to custom but have aways been recognized as custom eections within the
Indian Act.

The other impacts would have to do with band council decisions, and
therés avariety of decisons which have impacts on off-reserve people. We didn't
redly get into those. We just sort of generally said there were a number of aress.

There were d 0, we fdlt, federd-provincid implications, and we sort of
looked at it in terms of what responsibility came from the province and what
responsbility came from the federd government. There was discussion about the
overdl fiduciary relationship of the Crown to First Nations people and issues
surrounding that.

There was some discussion about the fact that this decision made a redl
linkage between membership and representivity government. There was definitely a
relationship defined by this decision, or, | don't know whether it was defined, but it
certainly talked about rights of members or members of aband and their government,

and it talked in terms of membership, not in terms of gatus.
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Then there was issues relating to the standards of services provided to on-
and off-reserve people, and there's now sort of agrey areain terms of does
aboriginality residence mean that services have to be provided at the same standard on
and off reserve.

In terms of custom governments, we sort of had a discussion about that
term because it was our sense that custom governments may in fact be aborigina
governments or traditiona governments, or in fact they may be the kind of
governments that are recognized under the Indian Act as sort of today's standard
cusom. And we felt there may be a difference in the tests that would apply to each
one of these.

| don't redly know what that says. Oh, implications may be zero, that was
it. If they arein fact seen astraditiond governments, it's quite likely that this decison
won't have any impact onit. So the question then becomes whether section 15 or 25
will impact on this, and then we started to get into how would you go about proving
that. It's sort of the evidentiary question about whet is a true custom government or
what is atrue custom code in accordance with aborigina and treety rights sandards
and the idea of arguing whether it isin fact a custom code, and you'd have to sort of
prove that, | guess.

We ds0 taked about whether an evolutionary custom would withstand this
decison, so we were sort of getting into the idea of a what point in time do you sart to

measure acustom. Do you Start it after the impacts of the Indian Act have dready
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been felt? There was some discussion in this decision that would indicate that perhaps
that is not redlly where you would tart, that in fact that would not be held up by a
section 25 argument. But, on the other hand, there were some that sort of fed that a
custom is an evolving thing and, as such, it would withstand arguments like that.

We used some examples regarding hereditary leadership and that would
not withstand, probably, a section 15 argument, but it would definitely be a traditiona
kind of argument, and how would the implications of those sorts of traditiond systems
which dont fit within the Charter of Rights and Freedoms, or would not stand up to the
Charter of Rights and Freedoms, be affected by this?

There was some discussion that there were policy implications because
right now custom is defined in policy terms, | guess, within the department, but there
was some discussion about the idea thet the decision relates to the Indian Act and not
to aborigind and treaty rights, particularly if it's defined in terms of the customs that
are recognized by the department or by the federal government.

And then, lastly, we got to a discussion about the mechanics of voting and
what are therights of theindividud in terms of some of the rights to access and
participate in elections. So how far do you have to go to provide notice, to provide an
ability for an individua to participate in the vote. And then we talked about how votes
would be collected. I'm not sure what that says.

The next oneis equality of access and entitlement, and on that one we felt

that there were issues rdated to whether non-residents would have the same kinds of
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entittements asresdents. And again I'm not going to talk too much on that, I'll let my
group, because | forget what the discussion was on that one redly.

We ds0 talked about how membership and satus are distinguished in the
act, so datusis not dedt with. Itisgrictly apolitical association between members
and their government as opposed to the idea of status and voting.

Now, the other big implication we found wasin terms of the financid
implications, which are, of course, right now, status based and don't necessarily reflect
membership. And there were adso, we fdlt, potentia impacts on service ddivery, and |
guess that relates back to the first; equal access and that sort of thing.

We a0 taked about the reverse impact of the on-reserve membership, and
thiswas basically the issue of people on reserve being concerned, particularly where
they were outnumbered by people off reserve, that those folks could in fact surrender
the reserve land out from under them; basicdly that sort of fear. There were surrender
ISsues -- that's that one -- and there was aso the issue of running for office. For
ingtance, does this decision then mean that the council -- chiefs could aways be dected
by off reserve -- you could be off reserve, or you could be Nelson Mandela or Jean
Chrétien and be chief of the community, but now is the same thing there for council?
Do they go hand in hand? Do you haveto live on the reserve to be a councillor? That
was that issue.

Is there anything else or any darifications from my group?
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MS. NOONAN: Well have a chance to clarify some of theissuesin Q and

We have Vina Starr next who will speek to some of the philosophica
Issues that came from our group.

MS. STARR: Our topic was governance. of the four options that have
been presented to us, we gpplied each of those four in a general haphazard way to the
fundamentd ratio, which isthat the words "ordinarily resdent off the reserve” offend
section 15. Asapreiminary historica fact, | pointed out to my group that, of the 197
bands in this country, or tribes, whatever you cal them, First Nations, gpproximately
haf or 50 per cent of them are custom eection councils. 1'm speculating that of that 50
per cent who are custom, probably another 50 per cent have aways been custom, like
Poundmaker. Poundmaker has never, ever dected asingle council under the Indian
Act. Sothat wasthe firg preliminary factua piece of knowledge that we need to know
in order to informedly andyze the consequences and ramifications of each of these
four options, and that's what we are charged to do, to do it systematically.

The other point that Albert brought out in our group isthat, quite gpart
from the distinction between Indian Act eected council and a custom council, heisa
treaty Indian and, despite being atreaty -- well, perhaps because of being a treaty
Indian, the Indian Act regulations have never gpplied to him and he, being Tresty 6,

totally discounts the relevance of this decision to his people, treaty people. Albert can
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gpesk for himsalf when he comes back in. | think hisanalysisis correct in that repect.

In other words, if Her Mg esty needed the aliance of the tribes and secured
that dliance through treaty by negotiating, by treating, from one nation to another, then
presumably dl of the inherent aborigina rights which adhered to the Indian tribe were
maintained under the terms of the treaty after that nation signed with the conquering
nation, if that's what we want to call it.

So there are two kinds of Indian governments that we have identified just
in the firg five minutes to which this problem may not gpply, srictly spesking. | say
"grictly speaking” because that doesn't mean that the problem has been solved.

For example, in the treety nations, Mr. Angus and dl the other treaty
people who take the view that they have retained dl of their inherent aborigind rights
in their treety are going to need to address their eectora regulations under their own
jurisdiction and pursuant to their own power to saf-govern.

Before | come back to this | want to flesh out an idea that seemed to be
coming clearer as we spent that hour in our discussion, and again this idea comes from
Albert. In deferenceto usold ones, | will say that those of us who have been around
and practising for along time often can reach back into our kngpsack of experiences
and, as lawyers, we often fed that were charged to come up with innovative solutions,

but alot of times history provides our solutions.
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Albert pointed out that in his community -- he's from Thunderchild, but |
think he serves alarge number of bands, Firgt Nations, tribes, maybe just ingde
Saskatchewan, but perhaps outside aswell. He has been practisng now for 15 years
and he said that, in his experience, for those bands that are an Indian Act council there
may be too much ingrained fear of change in the community, but he used the
experience of our communities with Bill C-31 as an example of how to dedl with the
fear of changein the community.

He said that was just workshops and that dl the ordinary folksin the
communities would come to these citizenship code workshops and they'd find out what
their aborigina and treaty rightswere. These are folks that have grade six, grade
seven, grest eight, knew what these words were but could never identify an aborigind
right, except maybe fishing or hunting, if they fell over it.

So thiskind of acommunity educationa program is one thing that Albert
identified would serve to bridge this gap which crestes the fear identified in Carolann's
group. Thisisthe fundamentd fear, | think, that because the mgority of our Indian
communities have lost their ordinarily resident people because there is no work, the
maority of our people are now off the reserve, and the fear on the reserve isgoing to
be that us educated "white Indians’, they're going to cdl us, are going to vote to
dispossess them of their land and things like that. Thisiswhat has to be bridged.

If we were to take the first option, for example, and do nothing, of course

that would only continue to cregte an injustice to those Indian Act bands, but it doesn't
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address the problem of these two inherent jurisdiction groups of peoplethat | call
them; the treaty people and the ones who have dways had their own custom
governments. And perhaps the end solution in this community educetion exerciseis
for our people to start serioudy thinking about their law and where their [aw comes
from.

Albert, for example, described the idea of what doesit mean to be Cree, to
belong to Poundmaker, for example. He said why don't we have a preamble, sort of
maybe atriba conditution with a preamble which states what the values of being Cree
are.

Any condtitution isaplain, sraightforward recipe for government; that's
al, and it generdly only ever hasthree or four, maybefive, parts. Thefirst part
usudly says, "We the people, we the Haida, thisiswho we are," just like Albert
wanted to do in his preamble for Poundmaker. The second part usudly says "Thisis
our land, thisiswhat we own." Thethird party usudly says, "These are the laws’', and
of course I'm using the American mode where the people give the power to their
leaders.

Now, in many of our traditionad governments, and particularly on the West
Coad, that was not traditiondly true. The power was exercised from the hereditary old
women and old men and the people were told what to do.

My mother is77. Sheisdill imbued with, "If our hereditary chief saysthis

iswhat were going to do, we don't question that, that's what we're going to do." Now,
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thereis a conflict between mother's method and mine, and she helped put that conflict
there because she and father ingsted that us three kids get an education and think for
oursgves. So now | have to say, in the most respectful way to my mom, "But Mom,
what if Chief Jaseeiswrong? Then what are we going to do? Youll be dead, well
bury you, but we're going to go on, Mom."

To those lawyers among us who would hang their hat on the test laid down
inVan der Peet asto what isan aborigind right worth recognizing in law | say pooh.
Aborigind laws change. That'swhat the common law is. Why are our laws different?

So, we take Option One and we do nothing, and it will only, in the long
run, affect perhaps one-quarter of the 700 tribes and First Nationsin our land. If the
federal government does delete those offending words, then the logica result, based on
the consensus among us, isthat there will be the fear that Diane has that there will be
an internd fight within the communities between the "offs’ and the "ons’, and the fear
that the "offs" will dispossessthe "ons'.

My thinking about that istwofold. Firgly, the feds should fess up to the
fact that they created this chasm between the "offs" and the "ons', accept 120 years
worth of responghility for this bresk, and put some money up front to help the people
in the communities come together so that they can understand that their aspirations are
identical whether they're off or on.

| got to be where | am today because my mom and dad were insstent, just

like every one of you, that you were going to have to survive in that outside world, and
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we did. Now that we have, we go home and nobody welcomes us back. Theres afear.
They look at us and they say, "Why in the world would she come back? She'sgot it
made in the shade. What isthere here? Welve got nothing. She's going to come and
take what we've got."

Wheress, if you had those community workshops and you had the grade
gaxes and the Ph.D.s from the same community talking about what would you like to
achieve; what would you be proud of achieving before you die, both sdes, on and off,
would say: | want my kidsto be proud of being Haida, or Cree. | want themto havea
good education so that they can go anywhere in this world and do anything and be
anybody. And if they chooseto stay here & home, | till want them to walk like that,
and | want them to be able to greet and smile a everybody the way the old people used
to, instead of walking like this. And both the"ons' and the "offs' would want exactly
the same thing.

I'm an "off". When | go home -- and | do -- | wish that the roads were
paved properly and that there were proper sdewalks. | happen to live in Vancouver.
We just had amunicipa dection. | didn't vote -- not that I'm ordinarily resident there
-- but | have far more concerns about who is entitled to vote at home than | do about
who will be on the VVancouver school board. Maybe that's wrong, but that happensto
betheway itis.

Now, when | vote for whoever is ultimately qudified | have just as much

interest as my mother to eect people who are going to safeguard and expand what we
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dready have. Therestwo kinds of people who do that for us as our leadership; the old
wise ones and the young educated ones like us who don't have the wisdom, but we
know the white man's law.

So whether we go to atwo-tiered eectoral system, would, in my opinion,
cause more problem than just recognizing the franchise straight acrass the board of all
First Nations people to vote, regardless of where they are, because my feding isthat if
the leadership in our communities are forced to confront the dienation of those off,
theré's a great dedl to be gained. Our communities have been described as
dysfunctiona and hurting, and we need to fed like we belong to the same community
agan.

Doing a separate set of regulations that would authorize members of tribes
to vote on purdy property type matters would, | think, be difficult, because it would be
hard to know where to cuit it off.

| have probably spoken more then 10 minutes.

ANNE NOONAN: Thank you, Vina.

Wewill have Q and A after lunch.

Next group, please.

MR. EYAHPAISE: | kind of fed like Danid who was put into the den of
lions, except in my caseit's put in aden of wolverines, when we got to discussing our
issue. It isnot that there were any heated arguments or anything like that, but it was a

reglly good broad range of the issue being put across a spectrum. | redly enjoyed the
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discussion because it brought on certain passions of what should be done in terms of
Corbiere from the federa perspective. In that sense, we had divergent views.

Our discussion was based on this morning's presentation, and Brad got the
discusson rolling in terms of what sort of afix we should have. His commentsin
terms of asmple legidative fix in terms of amending the regulations got the bal
rolling in terms of what we should be doing. But when we got into the actua
discusson is where we got a cross-section of opinions, which I'll try to share with you.

For those of you who arein our group, if you could just help me on that
front, because | want to be fair in terms of the different views that we had. We didn't
reglly come up with a definitive recommendation, per se. | think we're leaving that to
the options stage for tomorrow, but we wanted to present our different opinionsin
terms of what would probably be some approaches that we could consider.

When the discussion got under way, we had one set of views saying that
we probably shouldn't do anything, or there is a possibility of just letting the time
elgpse and just saying, "Forget it. Let'sjust leaveit be. WEell let the 18 months pass
and what will happen? Will theworld end?' What will happen, in redity, as some
people were saying, isthat | will have the right to vote and | will be able to go on my
reserve and do the voting process. That was one side of it.

There was another ideaiin there where an individua was saying that 18
months is probably not enough time, maybe we shouldn't be focusing on the time itself,

that we shouldn't be concerned about that in particular, but we should be focusing on



what hasto be done. | guessthisiswhere the views were coming in like we need some
sort of asystem in place to accommodate the off-reserve residents. And in there Brad
suggested maybe we have a 46-cent solution of making accommodations of things like
mail-in balots and information booths outside, that sort of thing, that would kind of

give an immediae fix to the Stuation. The issue there was who will maintain that sort

of aprocessin terms of First Nations keeping up eectord ligts.

Then we moved on to the greater extreme where it became allittle more
complex in terms of us suggesting a process, and in there we were recommending a
two-stage process that would involve, firg of dl, identifying the doabilities within the
18-month period.

Thisis the two-stage process that one group was recommending that
should take place, which isthis doahility within the 18-month period of correcting the
immediate problem, and then the second portion of it would be to have ajoint
commitment to ded with the longer-term implications. In there, we identified some of
the areasin here, some of the consderations that we would have to have. Inthe
doability portion, for instance, we could definitdy be facing things like certain
condraints, like the time to consult, for instance. A consderation that would bein
there would be the parliamentary processitsdf in terms of you have to have time built
in to condder that it has to go through Parliament and several committees and dl that

Suff.
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Aswel in there, when we sarted talking about the doabilities, one of the
things that was taked about in there was having the consultation process identified,
who would be consulted on there, and our focus was really the on- and off-reserve
band membership.

There was a suggestion in there that we would probably want to have some
sort of arepresentative mediating group to look at the issue, and we wanted to make it
amanageable group that would redly represent the different interests of the
community. We were talking about, for instance, severd different aborigind
organizations.

The role would be that there would be redlly an advisory body to the
federd government, and the reason is that we didn't want to give the impression that
the federd government was just off-loading, that they were contracting out their duty
to consult.

Aswell, there was comments in there in terms of some of the doability and
| think Brad was -- if you can eaborate on this one -- that we're adding rights to the
whole process and this probably does not require the same leve of consultation. And
the conaultations themsdlves will inform al members of the issues, and arising from
that would be specific issues on what were going to do in the longer term. That'sin
the doability portion.

In terms of the longer-term implications, there was a discussion in there

that it had to be ajoint commitment, it wouldn't be just the federd government doing
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this, to ded with the longer-term implications on the broader policy and treaty issues,

as per RCAP, for example, and that there has to be a very serious commitment and that
there hasto be avery digtinct longer-term plan with a budget, but the budget portion
everybody said was redly agiven.

| think that's al we had in terms of a process. In other words, ours was
from a"do nothing" gpproach to one saying 18 monthsis a possibility but let's not
focus on that, let's maybe do some quick fixes, to a more elaborate structured
recommended approach.

Do any members of my group have any comments? It was not a heated
discussion, but it was a passionate discussion, to say the least. It's very difficult to try
to baance the sense of discussion that we had in terms of a presentetion like this. |
have tried to balance the various views that were expressed in there.

If I've missed anything, | would redlly gppreciate if you could maybe come
back to it and elaborate on your perspective.

(LUNCHEON RECESS)
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Penary Sesson |1 -- 2:10 p.m.

THE CHAIRMAN: Our afternoon agendaiskind of afollow-up, or
questions and answers from this morning's sesson, and then sort of abrief review of
the options.

Is there any discusson from the reports that came out of this morning's
sesson?

MR. ANGUS: Thiscaseredly dedswith afederd atute. It's a Satute
that's at issue here, not necessarily the treaty or aborigina rights jurisdiction area. The
underlying concern here, to us in Saskatchewan, anyway, spesking for myself from
Treaty 6, that the origina relationship between the Crown and treaty Indians was the
legal relationship was based on treaty, and in tregties it preserved and in fact
recognized the inherent right to governance in Treety 6.

Now, the whole statutory schemes to regulate Indians redly offended the
true spirit and intent of treaties, like Treaty 6. There are other treaties which may take
the same position. The fact that the statutory provision spesks of aminister ordering
Firg Nations to conform to a satutory schemeisinitsef offensve because it
immediately attacks the inherent right to self-government, as well asthe treaty rightsto
governance as affirmed in our tregties, at least our interpretation of tregties.

So now we are asked to comment on a statutory scheme to continue to

perpetuate the colonia approach to dealing with Indian problems. These are problems
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that First Nations didn't create. It was, by and large, the Parliament that created the
problems that brought about the Corbiere decison. Of course it's there very clear, by
both judgments.

What is the remedy? There is some consderation and discusson that there
are some First Nations -- perhaps between a one-quarter to one-haf of the First
Nations in Canada -- which may gtill want to, out of necessity, continue on the
gatutory eections scheme until such time asthey're ready and have the resourcesto
begin to revert back to their custom jurisdiction and enact their own leadership
selection processes.

So what do we do now? Do we try and make recommendations on how to
fix the statutory scheme? We aso agreed that it's probably not a good ideato do
nothing becauise just removing the words "aresident on areserve' and throw it wide
open might injure some communities, particularly ones which -- again, just to be safe
I'll use my own reserve where 66 per cent or so live off the reserve. The onesthét live
on the reserve are alot of the older people, and they are the protectors of our culture,
our customs, our ceremonies, because most of the ceremonies take place in those
communities. Not to blame off-reserve Indians, many of whom have grown up in
cities, but they may not understand or have afull appreciation of protecting the identity
of those communities by the people who continue to live on the reserve.

So to throw it open may damage, because once legidation is made for you,

and it obvioudy is not going to hit dl the important points of a nation and therefore
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will influence and will change the colour of your community, or even change an

identity that is not the choosing of the peoplesthemsalves. So | don't think that you

just et it Iapse on November 20 and dl of a sudden everybody can vote. There's some
people who don't have lands anyways who may be apt to approve a surrender, because
at least there might be a per capita distribution resulting from it, as opposed to trying to
protect the land base which people who live on the reserve cherish very much. Perhaps
they may not have the full gppreciation of the interpretation of treaties or aborigina
rights as the ones who are closer to the elders who live on areserve, to formulate the
condtitution as it has dway's been lived by these various First Nations.

My submission to our group was thet here is an opportunity where we can
open a debate or open the chance for communities to move back to exercising their
inherent and treaty rights to go back to their customary base.

| have never been very comfortable with section 77 because of the fact that
it was forced upon the Indians in the way that Parliament did, and | think it eroded our
fundamenta condtitutiond rightsright from day one. Therés some bands that are
lucky, that have never been ordered to move into the Indian Act. One such reserveis
Poundmaker in Saskatchewan. | believe there's about five who survived the ministerid
order.

What | would liketo seeis, if you're going to tinker around with the Indian
Act, which is not dways avery popular thing to do in Indian paliticsin any event, but

isto remove that ministeria power to order -- or unorder, if you like -- the people, so
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that it'sfree for the people to assume their jurisdiction again, if they so want, would
kind of fix that part. Andin so far aswhat should replace residency, | think that there
should be an opportunity for people to design their own rather than Parliament
designing a scheme;, just dlow each community to design their own.

It has been my opinion, and | don't know how well | could defend it -- |
know that the Bone case probably supports the notion -- that when a person wants to
reeffirm and exercise thair jurisdiction by custom to design their own scheme, and the
minister has to approveit, it's not o much as the minister empowering that custom act
to come into force; it's amatter of the minister vacating that jurisdiction o that the
community legidation will take effect and be enforcesble because it's empowered by
the people, not by the minister.

| think that should be made clear, if anything is going to be done, because |
don't want to see the minister any more assuming jurisdiction in this fundamenta area,
because the selection of leadership, like land, is so fundamentd, and it can change
society and break its fundamenta identity from that kind of power to remain with the
miniser.

Thet's basicaly what | tried to say. I'm il trying to make myself
understood. | don't know if I'm aways successful.

MR. YOUNG: The court suspended its decision for 18 months, and dso
sad if you can't decide how you're going to develop these rules, come back to us and

well giveit an effort based on submissons that will be made, which is not acceptable
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tome. | think the people have to develop their own rules of -- I'm not necessarily
convinced that it's not areasonable limit if the people decide that 1'm not entitled to
vote in acommunity for band government if I'm not there. I'm not convinced that it's
not a reasonable limitation of my right if the people in acommunity decide that,
because | don't live there, in that community, I'm not entitled to vote for aband
government, but | believe that I'm entitled to vote for certain things that might take
place in that community which are so fundamentd to everybody, like how money is
spent -- Indian moneys | guess you can cal it for now, because those are the words
used in the Indian Act.

Also, what is done with the smdl parcd of land we dl have now caled
reservations? At onetime, history tellsal of us, we used to own this land, and we ill
do. Aborigind titleis ill there. And for chief and council to decide on what is going
to happen to reserve land based on their own decision to me is not acceptable, and |
think that rules have to be laid down where people have aright to vote on issueslike
that.

But for band dections, I'm not redlly convinced that if the community, in
its judgment and wisdom, based on good discussion amnong themsalves -- and eveniif |
went home and participated in that discussion, fine. And if they decided that people
who don't live here are not entitled to vote, | think I'd have to accept that decison as
being the right one for my community. It doesnt maiter what the Indian Act might say

or what some judge might say, because that's the essence of the right to
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s f-determination; people deciding for themselves what it is that they want for their
community, based on good discussion, debate, and rationd judgment.

So maybe we don't have a big problem here. | don't think we do. The
government crested this, but | think it's up to the peopleto fix it. And | o believe
that the government owes the people some financia consideration to get the job done
that has to be done to make things worthwhile living for in those communities, whether
we livethere or not. | think of the poverty that's there, the unemployment. 1t dl
represents alot of things that are no good for our people -- disease, acoholism, poor
housing.

The government today is taking about a big chunk of money thet they
have a surplus of and | think that our people are entitled to access to that surplusto do
things that have to be done for their people in the communities.

As| sad thismorning, I'm not getting any younger and | don't necessarily
have to beinvolved in these issuesif | don't want to. 1 can go on my own and make
my own living, and I've done it in past, but | care and | want to make a differencein
terms of what our people get in the future in terms of making their lives better.

| don't believe that we have a humungous problem here. | think it's
something that can be fixed by the people. Asl sad, if they said | can't vote, fine. It's
adecison they have made based on discussion, but certain issues| think I'm entitled to

vote on, fundamenta issues, money and land.



THE CHAIRMAN: Wereat 2:30. Were scheduled to be going into the
workshops.

MR. ENGE: There was acommunity for a period of time that fdt that it
was in the best interests of the communities as awhole that women not be alowed to
vote because the communities themsaves decided that that's the way it was going to
be. There was a community a onetime tha said, from 1876, when the first Indian Act
was passed, to 1952, that Indians shall not vote in federa eections. There were
provincia statutesin 1956, the Alberta Elections Act, that said Indians shall not votein
provincia eections.

Were here in 1999 discussing an issue about a community saying
off-reserve Indians shouldn't be alowed to vote. | don't think that we've progressed
very far as a community by deciding, as acommunity, who is digible to vote and who
isnt. If youre amember of acommunity, you should be alowed the full rights that al
members are entitled to and | shouldn't be, as an Indian Sitting in a community when
theré's 500 members, when I'm amember, telling me | can't vote because | don't
happen to live there next door or in the same house.

Weve been through this many times, through gender relations. Women
weren't allowed to vote until 1924 in Canada. The Indian Act excluded Indians from
voting in federd eections. Provincid eections acts have excluded Indians, men and

women, from vating in provincid dections. 1n 1999, we now have Indians saying,



41

"Y ou're amember but you can't vote", even though they know that they're members of
that same communities. | don't think it'sright.

THE CHAIRMAN: We have to move on and go into the workshops &t this
stage. Maybe we can get on with this debate in the context of the workshops and when
we come back to the plenary.

We will focus on four options, or if therés other options. Likel said at the
onset, you're not limited to these options. One of the things that came out of the
workshop that we had this morning on the issue of what the federd government should
do was the issue of consultation, and it might be useful to have alook at that, if you
can. Itisaconditutiona duty. That doesn't necessarily mean that you have to
necessarily agree that there should be anything done. Maybe the best option isto do
nothing, but 1 think it would be useful if we could set out what would be a good way of
that consultation taking place. | wouldn't mind if you could focus on that issue and
aso on theissue of options and the implications of the different options on those two
things.

MS. STARR: Conaultations and the implications of the various options?

THE CHAIRMAN: The options and the implications; identifying a
preferred option, or maybe a set of preferred options. 1've heard different things. One
of them is do nothing; the other islet'slook at the redl issues, like treaty rights and

sdf-government as an aborigina and treaty right. Maybe that's combined with do
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nothing on Corbiere but let's move on the big issues. That still means we have to do something.
So if you can come up with options or configurations of options that would
be most appropriate, and also on consultation.

(Recess)
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Penary Session IV -- 4:35 p.m.

MR. WORME: Our task was to discuss, first, consultations, and second,
options. Inlooking a consultations we thought we might look &t -- if I'm going of f
track at any time | want anybody from the group to jump right in. | see Vinais
nodding and I'm assured she will.

We would look at what kind of consultations are required. We would look
secondly then at the options and which one or ones would be preferred, and then the
implications of the preferred option or options.

The firg savo in the discussion was that consultations must necessarily be
funded consultations. There was, as well, a percelved preference that such funding
would be on the bass of an acknowledgement by the feds that the harm that has been
addressed or identified in the Corbiere case hasits genesisin federa policy and federd
action and, accordingly, the funding would stem as a consequence of thét.

The suggestion was that these funded consultations -- we weren't quite
certain, incidentaly, about the vernacular or terminology "consultation”. 1t may have
been mideading us in some degree, because there was a perception that consultation
meant that the federal government would come to the First Nations to see what we
wanted and then go awvay and do something, when what | think that we had more in
mind was that the consultations would be internd with the primary beneficiaries being

Firs Nations themsaves.
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So we looked & a process of consultations with that in mind and
determined that it may well look like regiona consultations which might take many
different forms; for example, questionnaires or so on. The findings would then be
devolved to individua First Nations for further input and presumably at the end of that
there would be some information or data collected that would answer the question of
what does membership mean to me at theindividuad First Nation leve.

What option are we consulting on? Wdll, we looked &t it in the sense that
thisisaconaultation highway. Correct meif I'm wrong anybody, but it's a consultation
highway that we were engaged in and we determined that, because First Nations are
not homogenous and that the governance structures will not be identica, we cannot
find a Kentucky fried modd that will fit every First Nation.

Accordingly, it was suggested that each of the options that were outlined;
the status quo, traditiona forms, legidation or saf-government agreements, could be
percaived as, in essence, off-ramps from the consultation highway, that each First
Nation would determine of their own accord which was appropriate for them based
upon the consultations that would have occurred interndly within the community. We
recognize that there are First Nations that would be quite satisfied to continue under
the Indian Act provisions, and there are others that will have absolutely nothing to do
with them. Assuch, in order to be true to our visons of self-determination,
sdlf-governance, it is necessary for these kinds of options to remain at the First Nation

levd.
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Under each of those options you will note that some of them continue, of
course, under the Indian Act or some form of that, traditional forms. There was a great
debate about whether that was indeed under the Indian Act or whether it was merely
recognized by the Indian Act. | think the answer is naither here nor there at this
moment, except sufficeit to say that the Indian Act does maintain some presence,
whether it's recognition or otherwise, under atraditiona form of governance within a
community.

The legidation option we were talking about would be either under the
Indian Act or under some other legidative cregtion, and the term used here was
“recognition legidation”.

The sdf-government agreements, of course, is self-explanatory. 1t would
not involve the Indian Act but it would set out a structure of governance and, of course,
away of sdecting the leadership that will staff that Sructure.

What kind of consultations are we looking &? Again there was a greet
ded of discussion and debate that to some degree there may well be long-term
discussons. However, it was aso fet that the long-term discussions may also be
occurring in other fora, including that arising out of the Royd Commission report. It
was seen to be useful to not turn our backs necessarily on the Roya Commission report
and to encourage government to look at the provisons and the recommendations
within that report that might also assst in deding with the Corbiere mandatory

requirement.
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This process, nonetheless, we would see as short-term consultations that
would at the end of the day provide a snapshot of what the First Nations community
lookslike. The beneficiary of that, of course, would be government so that they can
begin to determine what an appropriate response might be, bearing in mind their
fidudary duty. Aswdl, abeneficiary isthe community itself so that they can
determine the off-ramp they will be getting off on.

Workshops, community education to inform and empower First Nationsis
seen as an essentid kind of activity that needs to be engaged in very quickly within the
interim period between now and the 20th of November 2000, if for nothing less than to
begin to bring the groups together, that isto say the "offs' and the "ons' to ensure that
thereis at least aforum available for them to begin to discuss in a reasonable way what
their issues are and hopefully craft some solutions along the way in that process.

Options One, Two and Four may co-exist. However, it was also seen as
being something that would be pursued is Smply removing the section 74 authority,
and that isto repeal those orders that have been in place with respect to those First
Nationsthat desireit. And that's dong the lines of Albert's comments earlier.

MS. CORBIERE: There was some discussion about the type of
consultation and why it's required, so we got into this discussion of the fiduciary
responghility vis-avis the communities as well as the individuds off reserve. There

was some discussion again determining the scope of consultation. Weredly darted to



come together when we discussed options and we were just brain storming on idess at
this point.

We identified that with consultation it's necessary not to just keep it to
Indian Act election bands, that customs that have reverted or converted as well as those
that always operated under custom also needed to be aware of this decision.

Then there was some discussion about capacity issues, but when we were
bringing al these pointsin we finaly got to the options, and we had alot of the same
conversations after that about funded consultations. We didn't go quite asfar asthe
community consultations, but we were alittle wary of the federal government leading
the consultations themselves. We wanted to ensure, for those communities aswell as
the individuds, that there was a serious discussion about the implications of the
decisions to First Nations, an education process. So you could take the approach of
putting the options to them, and we, too, agreed that no one option is going to fit all
First Nations and that you have to respect the integrity of those nations to come up
with decision themselves. The people will give the legitimacy in whichever option
they choose. That also includes the off reserves. They would have to participate in
some way, dthough we didn't redly get into the mechanisms of how they would
participate.

We clearly came to a consensus that we as a group wouldn't exclude any of

the options. Again, it would be informetion for those individua nations to choose the
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option of their choice and that they would have the advice as to what the implications were,

We d o got into some education with respect to the federa government
about whet the financiad implications to them areif they don't do anything. They dso
need to be in an environment where they know what al the broad implications are and
that they also know that First Nations are aware of dl the implications.

We dso got into adiscussion about the range of what is necessary for
consultation; the diding scale to try to convince the feds of the red importance of
conaultation and why it's necessary in this Stuation given the decision of Corbiere.

| think that's basically it. Does anyone from our group want to add
anything? | guess not.

MR. ANGUS: We looked at the options as a basis for our discussion. |
must say that we were lucky to have so many individuas in our group with such wide
experience that it was difficult to focus on one area. We did learn quite a bit from
them.

We thought that Options Two and Four would be worthy of considering, as
opposed to the other options. However, there was one variation that probably can be
made with respect to Option Two, and that is Smply to take the first sentence out.
Again, there could be further variationsto it, but by and large this would probably be
the best option.

We had a brief discussion with respect to section 4 of the Indian Act. |

bdieve there can be declarations made, ministerid ones, and whether or not it would
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be gppropriate in thiscase. Thereisaso the danger that removing a section atogether
may initsaf cause chaos, but that is something that should be considered.

We dso thought it may be much easier to analyze the Corbiere decison if
we were to find some time and resources to scope out the entire decison with al these
options: What would happen if, kind of thing. If we could identify dl theissueson a
check list basis and share that check list with everybody, because everybody would
have their take on it based on their own communities, their own treaty rights, their own
understanding of aborigina rights and so forth, it would be hepful because that would
aso address part of the public education aspect of it.

There would perhaps be issues arising under reasonable limitations or
section 25 of the Condtitution Act matters. For example, Ken Young is not particularly
convinced that it wasn't a reasonable limit, and we discussed about reasonable limitsin
these kinds of circumstances. | think we al agreed that if Apasquest (ph) First Nation
had alowed the "ons' to vote and the "offs' to vote and the referendum question to say
that Ken Y oung cannot vote any more, and if it passed, | guess that would be a
reasonable thing. We got joked around a bit.

However, if there are going to be reasonable limits imposed, so long as
off-reserve Indians and on-reserve Indians had a say in the reasonable limit they're
agreeing to, | think that would stand a greater chance of being upheld as opposed to
before the minister vacates the jurisdiction of eections or selection of leaders. If the

minister is satisfied, it usualy requires just the on-reserve Indians to vote because that's
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their definition of an eector, and it does not require the off-reserve Indians to vote for
the minister to vacate where a custom eection act can begin to take effect as passed by
the people.

Then maybe those reasonable limits will not hold because the off-reserve
Indians were not given a chance to participate in the referendum. That's what we were
talking about.

Of course, there are existing band e ection acts, band election codes
dready, and of course there are some provisonsin some land claim settlements, and
there are some being negatiated right now, that have links to saf-government
addressing selection of community leadership.

We thought that if we had acheck ligt of issues that kind of scopes out the
entire decison, what it could lead usto, | think it would assist the decison makersto
make adecison on what is best for their communities. Of course, | think it's pretty
unanimous that each First Nation should decide for themselves what is best, and we
have aso agreed on that.

We dso spent some time talking about resourcing the First Nations who
want to develop or improve their dection acts. If they're going to vacate Indian Act
jurisdiction and go into custom, they will have to be properly resourced in order to
develop their own system.

| have some experience where matters were rushed and not properly

resourced. Yes, band legidation can pass, but then the people really don't have a
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feding of ownership because it was redlly pushed on them. It causes confusion
because people redly didn't understand what they were passing and therefore they
disagreed with certain provisions when they later found out. A lot of them didn't know
there was even ameeting and al that sort of thing because there was no money. It
caused problems.

I'm talking about band membership codes. When there was a deedline of
June 28, 1987, everybody was rushed into it and people were passing their own codes.
At least there was an amendment formula so they could improve them later, but it
caused alot of problems.

We generally agreed that if there€'s going to be a development to move
from Indian Act to custom eections, the people would have to have enough time,
resources and money to have workshops to alow the people to contribute to the
development of the legidation so there will be afeding of ownership and a greeter
chance that it will be upheld, and there will probably be a grester chance that it will be
workable.

On consultation; what would condtitute sufficient consultation? | think
conaultation should be with the communities themsdves, the community leaders, in
order to satisfy the judgment, the obligation for consultation, because it isthose
communities who can decide for their own nations how they would like to proceed so
asto have their direction properly resourced.

Did | say that right? Isthat what we talked about?
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MR. OKIMAW: Yeah.

MS. NOONAN: Y ou taked about the case law that surrounds consultation

and the fact that consultation is aso the responsbility of the community, not just the
feds; that the community has to take the initiative as well to conauilt.

MR. ANGUS: Yes, asit rdatesto fiduciary duty; where the Crown hasa
fiduciary duty that it owesto First Nations. There are some aress of fiduciary duty
that, once the problem they have created is corrected, | suppose they lessen their
fiduciary duty. But if we arelocked into forever being beneficiaries of fiduciary duty,
the control will dways be with the fiduciary, and that may not be a good thing in the
long run. So we have to take alook at that and the obligations there, but there were no
opinions about it other than to identify that it may be a matter for discussion at another
time.

| think that's about it.

MS. CORBIERE: On apoint of clarification, why did you want to stroke
this out?

MR. ANGUS: Because Moses said we should.

MR. OKIMAW: We thought that trying to reindtitute our traditional
sysemsis quite impossible. We can't go back. So the proper way to say it isto
develop our own systems of selecting our own leaders, but based on our vaues, but
trying to reflect the present Situation today. The traditiond ways of selecting leaders

worked because of the conditions that we lived in a the time, and we can't hopeto go
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back to them. We have to meet the circumstances. | thought just to strike out the first
five words before the "leadership sdection”, keep "leadership sdection”, and strike out
the first sentence. Then the rest describes what was intended, | think.

THE CHAIRMAN: Which part would you strike out?

MR. OKIMAW: Thefirgt sentence, "reingtituting” and al that. Just keep
"leadership sdection”.

MR. ANGUS: Thekey word is"traditiona forms'. | don't know how far
al Firg Nations want to go to go back to their traditiona forms.

MR. ENGE: Traditiond forms might be best hunter.

MR. ANGUS: We don't want to create an extreme expectation. It will
dill, in the end, be the decison of the community. Even our ederstoday will not
quickly support aconcept. On my reserve, as | wastelling our group, | was chairman
and somebody asked from the floor whether we can Hill go back to lifetime chiefs. We
come from alifetime chiefs treety area. My eder, Norman Sunchild, was stting
besde me. | switched to Cree and said, "Isit dill possble to have alifetime chief in
Thunderchild?' And he said, "Yes, but you've got to keep getting yoursdlf dected
every time" Even he was reluctant to say yes, period.

Were living, as Moses says, in aparticular environment now. Y ou don't
want to creste cultura shock in your own community. | think you've got to give time
for thingsto evolve. That's basically what we talked about.

THE CHAIRMAN: What's the wording then?
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MR. OKIMAW: | thought if we dtrike out "reindituting their traditiond
forms of" and keep "leadership sdlection”, then Strike out the first sentence and keep
therest. Those are my drafting skills.

THE CHAIRMAN: But the basis again is "researching ther historic
customs’. Use the principles but they have to be based on contemporary redlities.

MR. OKIMAW: Yes.

MS. CORBIERE: Also, section 74(1) is missng the word "order”. We
were saying in this option it was remove the section 74 order when the First Nation
directsit; not remove section 74 from the act carte blanche.

MR. OKIMAW: That comes when you mention section 4, to make section
74 not applicable to First Nations that have done this, after they have done that.

THE CHAIRMAN: | don't think that's possble though.

MR. OKIMAW: You can't say that.

MS. STARR: Actudly, the discussion of section 4 never arose in ether of
our two groups and the first mention that I've heard of it -- did | say 74 or 4?

THE CHAIRMAN: Four.

MS. STARR: Yes Thefirg | heard of it was from this group, and it's
really something that we should look serioudy at, particularly thet were in this
desperate time of only 12 months. | know that the official position of Department of

Justice about 10 years ago was that the government appeared to have abused the use of
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section 4 when it agreed with some bands that had asked for section 4 to be used to
override the non-allowance of women who had married, 12(1)(b) women.

THE CHAIRMAN: And 12(2)(3)(iv).

MS. STARR: Or whatever. | guess the feds had been doing that, because
there were a number of our communities that ingsted that, even though their women
married off-reserve, they il be dlowed to vote, so it had been used for that. And
then somehow or other | came across this opinion of the Department of Justice that
they were not going to be using section 4 to exempt any band from any provision of the
Indian Act any more because it was -- the reason that they gave was that they were
trampling on jurisdiction of Parliament by making law by amending.

Wl shoat, | think that we need to relook at that opinion again. The
minister had a nice clean opportunity to exempt, under section 4, every band that didn't
want the old on reserve to be gpplied. Who would challenge him?

THE CHAIRMAN: Actudly, on section 4 the problem was with the
gatutory instruments committee of Parliament.

MS. CRAIG: The Standing Joint Committee for the Scrutiny of
Regulaions. There are 18 proclamations that struck out the words "and is ordinarily
resdent on the reserve’ in 77(1), and the Department of Justice was in agreement.
Who is not in agreement with it is Bernier, who was the counsdl for the Standing Joint
Committee on the Scrutiny of Regulations.

MS. STARR: Solet'srevigt.
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MS. CRAIG: Hesad, it says"section”, it means "section”; you cant
exempt them from a part of a section.

MS. STARR: Shoot.

THE CHAIRMAN: You're talking about it in relation to section 74.

MS. STARR: Yes.

THE CHAIRMAN: Use 4 to suspend the operation of section 74 so the
minister doesn't have any more power to order bands under Indian Act eection.

MS. STARR: Yes.

THE CHAIRMAN: There being no further discussion, we could review a
little bit. There seemsto be a consensusthat it ought to be up to First Nationsto
decide which option they want to choose, right? | think everybody agrees with that
principle.

There seems to be some favour to Option Two. People seem to prefer that
as an option, with the wording changed, athough, generaly spesking, there's some
sensethat al of those four options might be available.

MS. STARR: That'sright.

THE CHAIRMAN: But there's some leaning toward -- we won't say
reindtituting traditiona forms of government, but recognizing the authority, maybe
through custom or councils, to be able to develop their own leadership selection
process which is based on historic practices but updated for contemporary

circumstances.
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Would it befair to say that?

MS. STARR: Yes. | think therewill be quite afew who will choose
custom.

THE CHAIRMAN: Consultation ought to be including not just section 77
First Nations but al First Nations?

MS. STARR: Yes.

THE CHAIRMAN: Did you discuss the issue of consultation and funding
conaultations of organizations at anon-First Nation regiond leve, naiond level? Did
you get into those?

MS. STARR: | don't know what you mean.

MS. CORBIERE: Who gets funded to do consultations? Not just First
Nations but maybe nationd organizations, provincid.

THE CHAIRMAN: AFN, CAP, NWAC.

THE CHAIRMAN: Do you warnt to get into that?

MS. CORBIERE: We till have to discuss things tomorrow.

MS. STARR: Let'sleavethat part for later.

MS. CORBIERE: That seemsto be the trickier part, the consultations.

MS. STARR: Let'sjust focus on what is possible to do first and then,
secondly, who is best equipped to do it.

THE CHAIRMAN: Okay, that'sit.

(Adjourned at 4:35 p.m.)
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| HEREBY CERTIFY THAT the foregoing wastaken in
stenograph and transcribed therefrom to the best of my skill and

ahility.

Lillian C. Purdy, CSR.
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