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acquitted of chargesof fishing in violation of federal fishery regulations -- Accused found

to possess treaty rights exempting him from compliance with regulations -- Whether

accused should have been acquitted absent new or further trial to determinejustification
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of regulations -- Whether government can regulate treaty right to fish by licensing
regulations and closed seasons -- Scope of government power to regulate treaty right --

Whether judgment should be stayed pending disposition of rehearing if so ordered.

Appeals-- Supreme Court of Canada-- Jurisdiction-- Rehearing -- I ntervener
in appeal applying for rehearing -- Whether Supreme Court has jurisdiction to entertain

application -- Rules of Supreme Court of Canada, SOR/83-74, r. 1 “ party” .

An intervener in the Marshall apped, the West Nova Fishermen’s Codltion,
applied for a rehearing of the appeal and, if granted, for a stay of the judgment pending the
rehearing. The Codition aso sought afurther trid limited to the issue whether the application
of the fisheries regulations to the exercise of a Mi’kmaqg treaty right could be judtified on
conservation or other grounds. The parties and other interveners opposed the rehearing and
any further trid. The intervener’ s gpplication was primarily directed to the presumed effects of
the Court’ sjudgment onthe lobster fishery. The Marshall apped, however, reated to fishing
edl out of season contrary to federal fishery regulaions. Initsjudgment of September 17,1999,
amgority of the Court concluded that Marshall had established the existence and infringement
of aloca Mi’ kmag treaty right to carry on small scale commercid ed fishery. The Crown had
not attempted to judtify ether the licenang restriction or the closed season to limit the exercise
of the gppellant’ streety right. The appelant wastherefore acquitted. Theissue of judtification
was a hew issue nether raised by the parties nor decided in this Court nor dedlt within the

courts below.

Held: The mation for arehearing and stay of the judgment should be denied.

Inlight of the extended definition of “party” in Rule 1 of the Supreme Court Rules,

this Court hasjurisdictionto entertain anintervener’ sgpplicationfor a renearing but will only do
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S0 in exceptiond circumstances. Not only are there no such circumstances here but the
intervener’ sgpplicationaso violated the bass onwhichanintervener is permitted to participate
in the appeal in the first place, namely acceptance of the record as defined by the Crown and
the defence. In so far as the Codition's questions are cgpable of being answered on the trid
record in this case, the responses are aready evident in the mgority judgment and the prior

decisons of this Court referred to therain.

The Crown elected not to try to judtify the licenang or closed seasonrestrictionon
the ed fishery in this prosecution, but the resulting acquittal cannot be generalised to a
declaration that licensing redtrictions or closed seasons can never be imposed as part of the
government’ sregulationof the Mi’ kmaq limited commercid “right to fish”. The factua context
for judtification is of great importance and the strength of the judtification may vary depending

on the resource, species, community and time.

Thefederad and provincia governments have the authority within their respective
legidative fiddsto regulate the exercise of atreaty right where justified onconservationor other
grounds. The Marshall judgment referred to the Court’s principa pronouncements on the
various grounds on which the exercise of treaty rights may be regulated. The paramount
regulatory objective is conservation and responsibility for it is placed squarely on the Minister
responsible and not on the aborigina or non-aborigina users of the resource. The regulatory
authority extends to other compelling and substantia public objectives which may include
economic and regiond fairness, and recognition of the historical reliance upon, and participation
in, the fishery by non-aborigina groups. Aborigind people are entitled to be consulted about
limitations on the exercise of treaty and aborigind rights. The Minister has available for
regulatory purposes the full range of resource management tools and techniques, provided their

use to limit the exercise of atresty right can be justified on conservation or other grounds.
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The Codlition’ sapplicationis based onamisconception of the scope of the Court’ s
majority judgment of September 17, 1999 and the gppellant should not have his acquittal kept

in jeopardy while issues much broader than the specifics of his prosecution are litigated.
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THE COURT:

Theintervener, the West Nova Fishermen’ s Codlition (“the Codition™), appliesfor
arehearing to have the Court address the regulatory authority of the Government of Canada
over the east coast fisheries together with a new trid to adlow the Crown to judify for
conservationor other purposesthe licensng and closed seasonredtrictiononthe exercise of the
gppellant’ streaty right, and for an order that the Court’ sjudgment, dated September 17, 1999,
be stayed in the meantime. The application is opposed by the Crown, the appellant Marshall

and the other interveners.

Thoseopposing themotionobject indifferent ways that the Codlition’ smotionrests
on aseries of misconceptions about what the September 17, 1999 mgority judgment decided
and what it did not decide. Theseobjectionsarewell founded. The Court did not hold that the
Mi’kmaq treaty right cannot be regulated or that the Mi’ kmag are guaranteed an open season
in the fisheries. Judtification for conservation or other purposes is aseparate and distinct issue
at thetrid of one of these prosecutions. It isup to the Crown to decide whether or not it wishes
to support the gpplicability of government regulaions when prosecuting an accused who clams
to be exercisng an aborigind or treaty right.

The Attorney Genera of Canada, in opposing the Codition’s moation,
acknowledges that the Crown did not lead any evidence at trid or make any argument on the
appeal that the licenaing and cl osed seasonregulations whichrestricted the exercise of the treaty
right werejudtifiedinrelationto the edl fishery. Accordingly, theissue whether these redtrictions
could have been judtified in this case formed no part of the Court's mgority judgment of
September 17, 1999, and the congtitutiona question posed in this prosecution was answered

on that basis.



The September 17, 1999 Acquittal

In its mgority judgment, the Court acquitted the gppellant of charges arisng out
of catching 463 pounds of eel and sdling them for $787.10. The acquittal was based on a
treaty made with the British in 1760, and more paticularly, on the ora terms reflected in
documents made by the British & the time of the negotiations but recorded incompletely in the
“truckhousg’ clause of the written treety. The treety right permits the Mi’ kmag community to
work for aliving through continuing accessto fishand wildlife to trade for “necessaries’, which
a mgority of the Court interpreted as “food, dothing and housng, supplemented by a few

amenities’.

The Coditionarguesthat the native and non-native fishery should be subject to the
same regulaions. In fact, as pointed out inthe September 17, 1999 mgority judgment, natives
and non-natives were subject to the unilaterd regulatory authority of successve governments
from 1760-61 to 1982. Until adoption of the Constitution Act, 1982, the gppelant would
clearly have been subject to regulations under the federal Fisheries Act and predecessor
enactmentsinthe same way and to the same extent as members of the gpplicant Coalitionunless

given aregulatory exemption as a matter of government policy.

Asfurther pointed out inthe September 17, 1999 mgjority judgment, the framers
of the Congtitution caused exigting aborigind and treety rights to be entrenched in s. 35 of the
Constitution Act, 1982. Thisgavecondtitutiond statusto rightsthat wereprevioudy vulnerable
to unilaterd extinguishment. The condtitutiond language necessarily included the 1760-61
treaties, and did not, on its face, refer expresdy to a power to regulate. Section 35(1) smply
says that “[t]he exigting aborigind and treaty rights of the aborigind peoples of Canada are
hereby recognized and affirmed”. In subsequent cases, some aborigina peoples argued that,
as no regulatory restrictions onthair rightswere expressed in plain language in the Condtitution,
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none could be imposed except by condtitutiond amendment. On the other hand, some of the
Attorneys Generd argued that as aborigind and treaty rights had dways been vulnerable to
unilateral regulation and extinguishment by government, this vulnerability wasitsdlf part of the
rightsnow entrenched ins. 35 of the Constitution Act, 1982. Inaseriesof important decisons
commencingwithR v. Sparrow, [1990] 1 S.C.R. 1057, whicharoseinthe context of the west
coadt fishery, this Court affirmed that s. 35 aboriginal and treaty rightsar e subject to regulation,
provided such regulation is shown by the Crown to be justified on conservation or other
grounds of public importance. A series of tests to establish such jutification was laid ouit.
These caseswerereferred to inthe September 17, 1999 mgjority judgment, but the gpplicable
principles were not elaborated because judtification was not an issue which the Crown chose
to make part of this particular prosecution, and therefore neither the Crown nor the defencehad
meade submissons respecting the government’ s continuing powers of regulaion. The Codition
recognizesthet it israsnganew issue. It submits “that it is plain in the Reasons for Judgment,
and in the earlier decisions of the Provincial Court of Nova Scotia t triad and of the Nova
Scotia Court of Appeal on initid appedl, that that issue [of regulatory judtification] has been

neither considered nor decided.”

The Codition neverthdess says it would be an “injudtice’ to its members if the
aopdlant isnot put through anew trid onthe issue of judtification. The Codition asksthe Court
in effect to transform the proceeding retroactively into an advisory reference or declaratory
action. The Attorney Genera of Canada objects to this transformation. It was the Crown’s
decision to proceed againg the gppellant by way of an ordinary prosecution. The appd lant

responded to the Crown’s evidence. He was found not guilty of the case put againgt him.

No Stay of Judgment
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The appdlant, like any other accused who is found to be not guilty, is ordinarily
entitled to an immediate acquittd, not a judgment that is suspended while the government
consders the wider implications of an unsuccessful prosecution. The Attorney General of
Canadadid not at the hearing of this appedl, and does not now in itsresponseto the Codlition’'s
motion, apply for astay of the effect of the Court’ srecognitionand affirmation of the Mi’kmeq
treaty right. Should such an application be made, the Court will hear argument on whether it

has the jurisdiction to grant such astay, and if so, whether it ought to do so in this case.

Status of the West Nova Fishermen’ s Codlition

Those in oppostion chalenge the status of the Codlition to bring this gpplication.
It isargued that the Codition, being an intervener, does not have the rightsof a party to ask for
arehearing. The Codition was added as an intervener to this proceeding by order dated April
7,1998. Pursuant to s. 1 of the Rules of the Supreme Court of Canada, SOR/83-74, as
pointed out by the Coditioninits Reply, an intervener enjoys the status of a party to the appeal
unlessthe text of aparticular rule provides otherwise or unlessthe context of aparticular rule
does not so permit. While it would only be in exceptiond circumstancesthat the Court would
entertain an intervener’ s applicationfor arehearing, the extended definitionof “party” in s. 1 of
the Rules gives the Court the jurisdiction to do so. Not only are there no such exceptional
circumstances here, but also the Codition’s motion violatesthe basis on which interveners are
permitted to participateinan appeal inthe firg place, whichisthat intervenersaccept therecord
as defined by the Crown and the defence. Moreover, inso far asthe Codlition’ squestions are
capable of being answered onthe tria record in this case, the responses are dready evident in
the September 17, 1999 magjority judgment and the prior decisions of this Court therein referred
to. The Crown, the gppdlant Marshdl and the other interveners dl oppose anew trid on the

Issue of judtification. They are right to do o, for the reasons which follow.
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The Codition requests a rehearing on the following issues:

1. Whether the gppdlant is entitled to have been acquitted on a charge of
unlicensed sde of figh, contrary to s. 35(2) of the Fishery (General) Regulations,
inthe absence of anew (or further) trid on the issue of whether that Regulation is
or can be judtified by the government of Canada;

2. Whether the gppdlant isentitled to have been acquitted onacharge of out-of-
season fishing, contrary to Item 2 of Schedule I11 of the Maritime Provinces
Fishery Regulations, in the absence of a new (or further) tria on the issue of
whether those Regulations are or can be justified by the government of Canada;
3.  Whether the government of Canada has power to regulate the exercise by
Mi’kmaq persons, including the appellant, of their treaty right to fish through the
impogition of licensng requirements;

4. Whether the government of Canada has power to regulate the exercise by

Mi’kmaq persons, including the appellant, of ther treaty right to fish through the
imposition of closed seasons,

5. In any event, what is the scope of regulatory power possessed by the
government of Canada for purposes of regulating the treaty right; and

6. ... pursuant to section 27 of the Rules of the Supreme Court of Canada,
regquests an Order that [the Court’ 5] judgment pronounced herein onthe 17th day

of September, 1999 be stayed pending disposition of the rehearing of the apped,
if ordered.

Thesequestions, together withthe Coalition’ srequest for a stay of judgment, reflect
a basc misunderstanding of the scope of the Court’s mgjority reasons for judgment dated
September 17, 1999. As dtated, this was a prosecution of a private citizen. It required the
Court to determine whether certain precise charges relating to the appdlant’s participation in
the ed fishery could be sustained. The mgjority judgment of September 17, 1999 was limited
to the issues necessary to dispose of the gppellant’s guilt or innocence.

An order suspending the effect of ajudgment of this Court isinfrequently granted,
especidly where (as here) the parties have not requested such an order. This was not a
reference to determine the generd vdidity of legidative and regulatory provisions, as was the
case, for example, in Referencere Manitoba Language Rights [1985] 1 S.C.R. 721, where
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the Court suspended its declaration of invalidity of Manitobaenactments until “the expiry of the
minimum period required for trandation, re-enactment, printing and publishing”. Nor was this
acase where the Court was asked to grant declaratory relief with respect to the invaidity of
datutory provisons, asin M. v. H.,[1999] 2 S.C.R. 3, where the Court suspended the effect
of itsdeclarationof invdidity of the definitionof “ spouse” for the purpose of s. 29 of the Ontario
Family Law Act, R.S.0. 1990, c. F. 3, for aperiod of sx monthsto enable the legidature to

consder appropriate amendments.

Here the Crown elected to test the treaty issue by way of a prosecution, which is
governed by adifferent set of rules than is areference or adeclaratory action. Thisapped was
directed solely to the issue whether the Crown had proven the appdlant guilty as charged. In
his defence, the gopdlant established that the collective treaty right held by his community
alowed him to fish for edsin what was described as“asmdl-scade commercid activity to hdp
subgdize or support himsdf and his common-law spouse’, and that the existing regulations
under the Fisheries Act, R.S.C., 1985, c. F-14, had not recognized or accommodated that

tregty right.

Asstatedinpara. 56 of the September 17, 1999 mg ority judgment, the treaty right
was “to continue to obtain necessaries through hunting and fishing by trading the products of

those traditiona activities subject to redrictions that can be judified under the Badger test”

(emphesis added). The Badger test (R. v. Badger, [1996] 1 S.C.R. 771) will be discussed
below. The Crown, asstated, did not offer any evidence or argument judtifying thelicensing and
closed season redrictions (referred to in the statute and regulations asa*“closetime’) on the
gppellant’ s exercise of the collective treaty right, suchas (for example) a need to conserve and
protect the ed population. The ed population may not in fact require protection from
commercid explaitation. Such was the assertion of the Native Council of Nova Scotia in

opposition to the Codlition’s motion:
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... Mr. Marshd| was fishing edls. There are no possible conservation issues
involving the ed fishery. They are not an endangered species and there is no
sgnificant non-native commercia fishery. They are atraditiona harvest species,
being harvested by Mr. Marshdl in a traditiona method and in relatively smdl
quantities. Thereissmply nojustificatory evidencethat the Crown could haveled.

The Attorney Generd of Canada s written argument on the appeal to this Court specificaly
stated that “[s]ince no such treaty rights have been established in this case, then there was no
requirement for the Crown to justify its Fisheries Act regulaions in accordance with R v.
Spoarrow, [supra], or R. v. Gladstone, [[1996] 2 S.C.R. 723]”. Thewritten argument of the
Attorney Genera for New Brunswick did not refer to the issue of judtificationat dl, and neither
the Attorney Genera of Nova Scotia nor the Attorney Generd of Prince Edward Idand
intervened on the appedl. The mg ority judgment ddlivered on September 17, 1999, therefore
directed the acquittad of the gppellant on the evidence brought againgt him. The issue of
judtification was not before the Court and no judgment was made about whether or not such
regtrictions could have been judtified in relation to the ed fishery had the Crown led evidence
and argument to support their applicability.

Grounds on which the Codlition Secks a Rehearing

1. Whether the appellant isentitled to have been acquitted on a charge of unlicensed sale
of fish, contrary tos. 35(2) of the Fishery (General) Regulations, in the absence of a new
(or further) trial on the issue of whether that Regulation is or can be justified by the
government of Canada.

The gppellant, as any other citizen facing a prosecution, is entitled to know in a
timdy way the case he has to meet, and to be afforded the opportunity to answer it. The
Codlition seeks a new trid on a new issue. The September 17, 1999 magjority decision
specifically noted at para. 4 that the treaty right
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... was dways subject to regulation The Crown does not suggest that the
regulations in questionaccommodete the treaty right. The Crown’scaseisthat no
such treaty right exists. Further, no argument was made that the treety right was
extinguished prior to [enactment of the Constitution Act, 1982], and no
justification was offered by the Crown for the severd prohibitions & issue in this
case. [Emphasis added.]

The Attorney Generd of Canada &firms in opposition to the Codition’'s mation the limited

nature of the issuesraised &t trid:

In this case, the intervener wishes to contest the appellant’s entitlement to an
acquittal by raising issues as to whether the regulations under which the gppellant
was charged could bejudtified inaccordance withthetest in R. v. Sparrow. That
would dearly be anew issue in the proceedings. It isnot open to the intervener
to raise an issue that did not arise between the parties to the gpped. [Emphasis
added.]

Inits Reply, the Codlition argues that to require the parties to ded with the issue of regulatory
judtification in the same trid as treaty entitlement “would be to impose an unreasonable and
unworkable burden in aborigina rights litigation &t the trid leve”. Whatever may be the
advantagesor disadvantages of olitting theseissuesinto atwo-stage trid, no suchproposal was
made to the trid judge by the parties, and no such procedure was considered, much less
adopted, inthiscase. Asstated, the Crown here opposes arehearing and opposesanew trid.
The issues of concern to the Codition largely rate to the lobster fishery, not the edl fishery,
and, if necessary, can be raised and decided in future cases that involve the specifics of the
lobster fishery. It is up to the Crown to initiate enforcement action in the lobster and other

fisheriesif and when it chooses to do so.

2. Whether the appellant is entitled to have been acquitted on a charge of out-of-season
fishing, contrary to Item 2 of Schedulelll of the MaritimeProvinces Fishery Regulations,
in the absence of a new (or further) trial onthe issue of whether those Regulations are or
can be justified by the government of Canada.
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The Codition argues that a rehearing and a further trid are necessary because of
“uncertainty” about the authority of the government to manage the fisheries. The Attorney
Genera of Canada, acting on behdf of the federal government which regulates the fisheries,
opposes the Codlition’ s pogition.

In the event of another prosecution under the regulations, the Crown will (asit did
inthis case) have the onus of establishing the factud e ements of the offence. The onuswill then
switch to the accused to demondtrate that he or she isamember of anaborigind community in
Canada with which one of the local treaties described in the September 17, 1999 mgority
judgment was made, and was engaged inthe exercise of the community’ s collective right to hunt
or fish in that community’s traditiond hunting and fishing grounds. The Court’s mgjority
judgment noted in para. 5 that no treaty was made by the Britishwiththe Mi’ kmaqg population

asawhole

... the British Signed a series of agreements with individua Mi’kmag communities
in 1760 and 1761 intending to have them consolidated into a comprehensive
Mi’kmaq treaty that was never in fact brought into existence. The tria judge,
Embree Prov. Ct. J,, found that by the end of 1761 dl of the Mi’kmaq villagesin
Nova Scotia had entered into separate but Smilar tregties. [Emphasis added.]

The British Governor in Hadifax thus proceeded on the basis that loca chiefs had no authority
to promise peace and friendship on behaf of other locd chiefs in other communities, or to
secure treety benefits on their behalf. The treaties were local and the reciprocal benefitswere
local. In the absence of afreshagreement withthe Crown, the exercise of the treaty rights will
be limited to the area traditiondly used by the loca community with which the * separate but
amilar” treety was made. Moreover, the treaty rights do not belong to the individud, but are
exercised by authority of theloca community to which the accused belongs, and their exercise
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islimited to the purpose of obtaining from the identified resources the wherewithd to trade for

“necessaries’.

The September 17, 1999 mgjority judgment further pointed out that the accused
will be required to demonstrate (as the gppdlant did here) that the regul atory regime sgnificantly
retrictsthe exercise of the treaty right. The mgority judgment concluded onthispoint, at para.
64, that:

In the circumstances, the purported regulatory prohibitions againg fishing without
a licence (Maritime Provinces Fishery Regulations, s. 4(1)(a)) and of sling
edswithout alicence (Fishery (General) Regulations, s. 35(2)) do prima facie
infringe the appellant’s treaty rights under the Treaties of 1760-61 and are
inoperdive againg the gppdlant unlessjudtified under the Badger test. [Emphasis
added.]

At the end of the day, it is dways open to the Minister (as it was here) to seek to
judtify the limitationon the treaty right because of the need to conserve the resourceinquestion
or for other compelling and substantial public objectives, as discussed below. Equdly, it will
be open to an accused infuture casesto try to show that the treaty right was intended in 1760
by both sides to include access to resources other than fish, wildlife and traditionaly gathered
things such asfruitsand berries. The word “gathering” in the September 17, 1999 mgority
judgment was used in connection with the types of the resources traditionaly “ gathered” in an
aborigind economy and which were thus reasonably in the contemplation of the parties to the
1760-61 tregties. Whiletreaty rightsare capable of evolutionwithinlimits, as discussed below,
their subject matter (absent anew agreement) cannot be whally transformed. Certainunjudtified
assumptions are madeinthis regard by the Native Council of Nova Scotia on this maotion about
“the effect of the economic treaty right onforestry, minerds and natura gas deposits offshore’.
The Union of New Brunswick Indians adso suggested on this motion a need to “negotiate an

integrated approach deding withdl resources coming within the purview of fishing, hunting and
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gathering which includes harvesting from the sea, the forests and the land”.  This extended
interpretation of “gathering” is not dedt withinthe September 17, 1999 mgority judgment, and
negotiations withrespect to suchresources aslogging, mineras or offshore natura gasdeposits
would go beyond the subject matter of this gpped.

The September 17, 1999 mgority judgment did not rule that the appdlant had
established a treaty right “to gather” anything and everything physically capable of being
gathered. The issueswere much narrower and the ruling was much narrower. No evidence
wasdrawn to our attention, nor was any argument made inthe course of this appedl, that trade
in logging or mineras, or the exploitation of off-shore natural gas deposts, was in the
contemplation of either or both parties to the 1760 treaty; nor was the argument made that
exploitation of suchresources could be considered alogicd evolutionof treaty rightsto fishand
wildife or to the type of things traditiondly “gathered” by the Mi’kmaq in a 1760 aborigind
lifestyle. Itisof course opento native communitiesto assert broader treaty rightsinthat regard,
but if S0, the basis for such aclam will have to be established in proceedings where the issue
iIssquarely raised on proper historical evidence, aswas done in this case in rdation to fishand
wildife. Other resources were smply not addressed by the parties, and therefore not
addressed by the Court in its September 17, 1999 mgjority judgment. As acknowledged by
the Union of New Brunswick Indians inopposition to the Codition’s motion, “there are cases
wending therr way through the lower courts deding specificaly with some of these potentia

issues such as cutting timber on Crown lands’.

The fact the Crown dected not to try to justify a closed season on the edl fishery
a issuein this case cannot be generadised, as the Codition’s question implies, to a conclusion
that closed seasons can never be imposed as part of the government’s regulation of the
Mi’ kmagq limited commercid “right to fish”. A “dosed season” is dearly apotentidly available
management tool, but its application to treaty rights will have to bejustified for conservationor
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other purposes. Inthe absence of such justification, an accused who establishes atreaty right
isordinarily dlowedto exerciseit. Assuggested in the expert evidence filed on this motion by
the Union of New Brunswick Indians, the establishment of a dosed season may raise very
different conservation and other issuesinthe edl fishery than it doesin relation to other species
such as samon, crab, cod or lobster, or for that matter, to moose and other wildlife. The
complexities and techniques of fish and wildlife management vary from speciesto speciesand
redrictions will likely have to be judtified on a species-by-speciesbasis. Evidence supporting
closure of the wild salmon fishery is not necessarily trandferable to judtify closure of an ed
fishery.

Resource conservation and management and dlocation of the permissble catch
inevitably raise matters of consderable complexity both for Mi’kmag peoples who seek to
work for alivingunder the protection of the treaty right, and for governmentswho seek to judtify
the regulationof that treaty right. Thefactual context, asthis case shows, isof great importance,
and the meritsof the government’ sjudtificationmay vary from resource to resource, speciesto
Species, community to community and timeto time. Asthis and other courts have pointed out
onmany occasions, the process of accommodation of the treaty right may best be resolved by
consultation and negotiation of a modern agreement for participation in specified resources by
the Mi’ kmaq rather than by litigation. The Chief Justice emphasized in Delgamuukw V. British
Columbia, [1997] 3 S.C.R. 1010 (acase cited in the September 17, 1999 mgjority decison),

at para. 207

On afina note, | wish to emphasize that the best gpproach in these types of
cases is a process of negotiation and reconciliation that properly considers the
complex and competing interests at stake.

The various governmentd, aborigind and other interestsarenot, of course, obliged

to reach anagreement. Intheabsence of amutudly satisfactory solution, the courtswill resolve
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the points of conflict as they arise case by case. The decison in this particular prosecution is
authority only for the matters adjudicated upon. The acquittal ought not to be set asideto alow
the Codition to address new issues that were neither raised by the parties nor determined by

the Court in the September 17, 1999 magjority judgment.

3. Whether the government of Canada has power to regulate the exercise by Mi’ kmaq
persons, including the appellant, of their treaty right to fish through the imposition of
licensing requirements.

The Government’ s power to regulate the treaty right is repeatedly affirmed in the
September 17, 1999 mgority judgment. In addition to the reference at para. 4 of the mgority
decison, aready mentioned, that the treaty right “was dways subject to regulation”, the mgjority

judgment further dtated, at para. 7,

Inmy view, the treaty rights are limited to securing “ necessaries’ (whichl construe
in the modern context, as equivaent to amoderate livelihood), and do not extend
to the open-ended accumulation of wedth. The rights thus construed, however,
are, in my opinion, treaty rights within the meaning of s. 35 of the Constitution
Act, 1982, and are subject to regulations that can be judtified under the Badger
test.... [Emphasis added.]

At para. 38, the mgority judgment noted that:

Dr. Patterson went on to emphasi ze that the understanding of the Mi’ kmag would
have been that these treaty rights were subject to regulation, which | accept.

At para. 58, the limited nature of the right was reiterated:

What is contemplated thereforeis not aright to trade generdly for economic gain,
but rather aright to trade for necessaries. The treaty right is aregulated right and
can be contained by regulation within its proper limits. [Emphasis added ]
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At para. 64, the mgority judgment again referred to regulation permitted by the Badger test.
The Court was thus mogt explicit in confirming the regulatory authority of the federa and
provincid governments within their respective legiddive fidds to regulate the exercise of the
tresty right subject to the congtitutional requirement that restraints on the exercise of the tresty
right have to be judtified onthe basis of conservation or other compelling and substantia public
objectives, discussed below.

With dl due respect to the Codlition, the government’ s generd regulatory power
isclearly affirmed. It isdifficult to believe that further repetition of this fundamenta point after

arehearing would add anything of significance to what is dready stated in the September 17,
1999 mgority judgment.

Asfor the specific matter of licences, the concluson of the mgority judgment was
not that licenang schemes as such areinvaid, but that the imposition of alicensing redtriction
on the gppellant’s exercise of the treaty right had not been justified for conservation or other
public purposes. The Court mgority stated at para. 64:

... under the gpplicable regulatory regime, the gppel lant’ sexercise of histreaty right
to fish and trade for sustenance was exercisable only at the absolute discretion of
the Miniger. Mi’kmaq treaty rights were not accommodated in the Regulations
because, presumably, the Crown’ spositionwas, and continuesto be, that no such
treaty rights existed. In the circumstances, the purported regulatory prohibitions
... are inoperative againg the gppelant unless judified under the Badger test.
[Emphasis added.]

Although no evidence or argument was put forward to justify the licensing
requirement in this case, a mgjority of the Court nevertheless referred at para. 64 of its
September 17, 1999 decisonto R v. Nikal, [1996] 1 S.C.R. 1013, where Cory J., for the

Court, dedlt with alicensing issue asfollows, at paras. 91 and 92:
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Withrespect to licenang, the gppellant [aborigina accused] takesthe position
that once his rightshave been established, anything whichaffectsor interferes with
the exercise of those rights, no matter how inggnificant, congtitutes a prima facie
infringement. Itissad that alicence by its very exigence is an infringement of the
aborigind right Snce it infersthat government permissonisneeded to exercise the
right and that the appellant is not free to follow his own or his band’ s discretionin
exercigng thet right.

This positioncannot be correct. 1t has frequently been said that rightsdo not
exis inavacuum, and that the rights of one individua or group is [Sic] necessarily
limited by therightsof ancther. The ability to exercise persond or group rightsis
necessarily limited by the rights of others. Thegovernment must ultimately beable
to determine and direct the way in which these rights should interact. Absolute
freedominthe exercise of evena Charter or congtitutionaly guaranteed aborigina
right has never been accepted, nor was it intended. Section 1 of the Canadian
Charter of Rights and Freedomsis perhapsthe prime example of this principle.
Absolute freedom without any restriction necessarily infers a freedom to live
without any laws. Such a concept is not acceptable in our society.

Thejudtification for a licenang requirement depends on facts. The Crown in this
case declined to offer evidence or argument to support the impositionof alicenang requirement
in relation to the smdl-scale commercid ed fishery in which the appdlant participated.

4. Whether the government of Canada has power to regulate the exercise by Mi’ kmag
persons, including the appellant, of their treaty right to fish through the imposition of
closed seasons.

The regulatory device of aclosed seasonisat least inpart directed at conservation
of the resource. Conservation has dways been recognized to be a judification of paramount
importanceto limit the exercise of treaty and aborigind rightsinthe decisons of this Court cited
inthe mgority decision of September 17, 1999, induding Sparrow, supra, and Badger, supra.
Asacknowledged by the Native Council of Nova Scotiainoppositiontothe Codition’ smation,
“Consarvation is clearly afirg priority and the Aborigina peoples accept this’. Conservetion,
where necessary, may require the complete shutdown of a hunt or afishery for aborigind and
non-aborigind dike.



30

31

32

-22 -

In this case, the prosecution of the gppellant was directed to a“closed season” in
the ed fishery which the Crown did not try to justify, and that is the preci se context inwhich the
majority decision of September 17, 1999 isto be understood. No useful purpose would be
served for those like the Coditionwho areinterested injudifying a closed season in the lobster
fishery if arehearing or anew tria were ordered in this case, which related only to the closed

season inthe ed fishery.

5. Inany event, what is the scope of regulatory power possessed by the government of
Canada for purposes of regulating the treaty right?

Onthefacedf it, this question is not raised by the subject matter of the apped, nor
is it capable of being answered on the factua record. As framed, it is so broad as to be
incgpable of adetailed response. In effect, the Codlition seeks to transform a prosecution on
spedific factsinto agenerd reference seeking an advisory opinion of the Court onabroad range
of regulatory issues related to the east coast fisheries. As was explained in Reference re
Secession of Quebec, [1998] 2 S.C.R. 217, the Court’ sjurisdiction to give advisory opinions
isexceptiona and can be invoked only by the Governor in Council under s. 53 of the Supreme
Court Act, R.S.C., 1985, c. S-26. Inthisingtance, the Governor in Council has not sought an
advisory opinion from the Court and the Attorney Generd of Canadaopposesthe Codition's

attempt to initiate what she cdls a“private reference’.

Mention has dready beenmade of “the Badger test” by which governments may
judtify restrictions onthe exercise of treaty rights. The Court in Badger extended to tregties the
judtificatory standard devel oped for aborigind rightsin Sparrow, supra. Cory J. set out thetest

a para. 97 asfollows:
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In Sparrow, a p. 1113, it was held that in consdering whether an
infringement of aborigind or treaty rightscould be judtified, the fallowing questions
should be addressed sequentialy:

Firg, isthere avdid legidative objective? Here the court would inquire into
whether the objective of Parliament in authorizing the department to enact
regulations regarding fisheries is vaid. The objective of the department in
Setting out the particular regulations would also be scrutinized....

At page 1114, the next step was st out in thisway:

If avaid legidative objective is found, the andlyss proceeds to the second
part of the judtification issue. Here, we refer back to the guidinginterpretive
principle derived from Taylor and Williamsand Guerin, supra. Thatis, the
honour of the Crown is a stake in dedlings with aborigina peoples. The
pecial trust relationship and the responsibility of the government vis-a-vis
aboriginds mug be the fird condderation in determining whether the
legidation or action in question can be judtified....

Finaly, at p. 1119, it was noted that further questions might aso arise depending
on the circumstances of the inquiry:

These include the questions of whether there has been aslittle infringement as
possible in order to effect the desired result; whether, in a dtuation of
expropriation, fair compensation is avalable; and, whether the aborigind
group in question has been consulted with respect to the conservation
measures being implemented. The aborigind peoples, with their history of
conservation-consciousness and interdependence with natural resources,
would surdly be expected, at the least, to be informed regarding the
determination of an appropriate scheme for the regulation of the fisheries,

We would not wish to set out an exhaudtive list of the factors to be

considered inthe assessment of judtification Suffice it to say that recognition
and affirmation requires senstivity to and respect for the rights of aborigina

peoples on behdf of the government, courts and indeed al Canadians.
(Emphasis added [by Cory J. in Badger].)

The mgority judgment of September 17, 1999 did not put in doubt the vdidity of
the Fisheries Act or any of itsprovisons. What it said, in para. 66, wasthat, “the close season
and the impaosition of a discretionary licensing system would, if enforced, interfere with the
gopdlant’ streaty right to fish for trading purposes, and the ban on sales would, if enforced,

infringe his right to trade for sustenance. 1n the absence of any judtification of the regulatory

prohibitions, the appellant is entitled to an acquittal” (emphasis added). Section 43 of the Act




-24 -
setsout the bads of avery broad regulatory authority over the fisherieswhichmay extend to the
native fishery where judtification is shown:

REGULATIONS

43.  The Governor in Council may make regulations for carrying out the
purposes and provisons of this Act and in particular, but without restricting the
generdity of the foregoing, may make regulations

(@  for the proper management and control of the sea-coast and inland
fisheries

(b)  respecting the conservation and protection of fidh

(o)  respecting the caching, loading, landing, handling, transporting,
possession and disposal of figh

(d)  respecting the operation of fishing vesdls,

(e respecting the use of fishing gear and equipment;

(el) respecting the marking, identification and tracking of fishing vessdls,

(e2) regpecting the desgnation of persons as observers, their duties and
their carriage on board fishing vessls,

Q) respecting the issue, suspenson and cancellation of licences and
leases;

()  respecting the terms and conditions under which alicence and lease
may be issued;

(9.1) respecting any records, books of account or other documentsto be
kept under this Act and the manner and form in which and the period for
which they shdl be kept;

(9.2) respecting the manner in which records, books of account or other
documents shdl be produced and information shdl be provided under this
Act;

(h)  respecting the obstruction and pollution of any waters frequented by
fidh;

(i) respecting the conservation and protection of spawning grounds;

() respecting the export of fish or any part thereof from Canada;

(k)  respecting the taking or carrying of fish or any part thereof from one
province to any other province;
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(1) prescribing the powers and duties of persons engaged or employed in the
adminidration or enforcement of this Act and providing for the carrying out
of those powers and duties; and

(m)  wherea dosetime, fishing quota or limit on the Sze or weight of fish
has beenfixed inrespect of anareaunder the regulations, authorizing persons
referred to in paragraph (1) to vary the close time, fishing quota or limit in
respect of that area or any portion of that area.

[Emphasis added |

(Pursuant to this regulatory power, the Governor in Council had, in fact, adopted the
Aboriginal Communal Fishing Licences Regulations, discussed below.) Althoughs. 7(1) of
the Fisheries Act purports to grant the Minister an“ absolute discretion” to issue or not to issue
leases and licences, this discretion must be read together with the authority of the Governor in
Council under s. 43(f) to make regulations “respecting the issue, suspension and cancellation
of licencesand leases’. Specific criteriamust be established for the exercise by the Minigter of
his or her discretion to grant or refuselicencesin amanner that recognizes and accommodates
the exigtence of anaborigind or treaty right. In R. v. Adams [1996] 3 S.C.R. 101, dsocited
in the September 17, 1999 mgority judgment, the Chief Justice stated as follows at para. 54

In light of the Crown'’s unique fiduciary obligations towards aborigind peoples,
Parliament may not Smply adopt an unstructured discretionary administrative
regimewhichrisksinfringing aborigind rightsina substantia number of applications
in the absence of some explicit guidance. If a Satute confers an adminidrative
discretion which may carry sgnificant consequences for the exercise of an
aborigind right, the Satute or its delegate regulaions must outline specific criteria
for the granting or refusal of that discretion which seek to accommodate the
existence of aborigind rights. 1n the absence of such specific guidance, the statute
will fall to provide representatives of the Crown with sufficient directives to fulfil
their fiduciary duties, and the statute will be found to represent an infringement of
aborigind rights under the Sparrow test. [Emphasis added.]

While Adams dedlt with an aborigind right, the same principle gpplies to treaty rights.

The Aboriginal Communal Fishing Licences Regulations, SOR/93-332,
referred to in the September 17, 1999 mgority judgment, ded with the food fishery. These
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regulations provide specific authority to imposeconditionswherejudtified respecting the species
and quantities of fish that are permitted to be taken or transported; the locations and times at
whichlanding of fishis permitted; the method to be used for the landing of fish and the methods
by which the quantity of the fish isto be determined; the information that a designated person
or the master of a designated vessdl isto report to the Minister or a person specified by the
licence holder, prior to commencement of fishing; the locations and times of ingpections of the
contents of the hold and the procedure to be used in conducting those inspections; the maximum
number of persons or vessas that may be designated to carry on fishing and related activities,
the maximum number of designated persons who may fish at any one time; the type, Sze and
quantity of fishing gear that may be used by a designated person; and the dispostion of fish
caught under the authority of the licence. The Governor in Council hasthe power to amend the
Aboriginal Communal Fishing Licences Regulations to accommodate alimited commercia

fishery as described in the September 17, 1999 mgjority judgment in addition to the food
fishery.

Despite the limitations on the Court’ s ability in a prosecution to address broader
issuesnot at issue between the Crown and the defence, the mgjority judgment of September 17,
1999 neverthelessreferred to the Court’ s principa pronouncements on the various groundson
which the exercise of treaty rights may be regulated. These include the following grounds:

(@ Thetreaty right itself isa limited right. The September 17, 1999 mgority
judgment referred to the “narrow ambit and extent of the treaty right” (para. 57). Initswritten
argument, the Codlition says that the only regulatory method specified in that judgment was a
limit on the quantities of fish required to satisfy the Mi’ kmaq need for necessaries. Thisis not
so. What the mgority judgment said is that the Mi’ kmaq treaty right does not extend beyond
the quantities required to satisfy the need for necessaries. The Court stated at para. 61 of the
September 17, 1999 mgority judgment:
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Catch limits that could reasonably be expected to produce a moderate
livdihood for individua Mi’kmagq families a present-day standards can be
established by regulation and enforced without violating the treaty right. In that
case, the regulations would accommodeate the treaty right. Such regulaions would
not condtitute an infringement that would have to be judified under the Badger
sandard. [Emphasis by underlining added.]

In other words, regulations that do no more than reasonably define the Mi’ kmag
treaty right in terms that canbe administered by the regulator and understood by the Mi’ kmaqg
community that holdsthe treaty rights do not impair the exercise of the treaty right and therefore

do not have to meet the Badger standard of judtification.

Other limitations apparent in the September 17, 1999 mgority judgment include
the local nature of the treaties, the commund nature of a treaty right, and the fact it was only
hunting and fishing resources to which accesswas affirmed, together withtraditiondly gathered
thingslikewild fruit and berries. With regard to the Codlition’ sconcernabout the fishing rights
of its members, para. 38 of the September 17, 1999 mgjority judgment noted the trid judge's
finding that the Mi’ kmaq had been fishing to trade with non-natives for over 200 yearsprior to
the 1760-61 treaties. The 1760-61 treaty rights were thus from their inception enjoyed
adongsde the commercid and recreationa fishery of non-natives. Paragraph 42 of the
September 17, 1999 mgjority judgment recognized that, unlike the scarcefisheries resources
of today, the view in 1760 was that the fisheries were of “limitlessproportions’. Onthispoint,
it was noted in para. 53 of the September 17, 1999 mgjority judgment:

It was established in Simon, [Simon v. The Queen, [1985] 2 S.C.R. 387], a p.
402, that treaty provisions should beinterpreted “inaflexible way that is sendtive
to the evolution of changesin normad” practice, and Sundown [R v. Sundown,
[1999] 1 S.C.R. 393], a para. 32, confirmsthat courts should not usea*“frozen-
intime”’ gpproach to treaty rights.
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The Mi’kmaq treaty right to participate in the largely unregulated commercid fishery of 1760
has evolved into atreaty right to participate in the largdy regulated commercid fishery of the
1990s. The notionof equitable sharing seems to be endorsed by the Codition, which refersin
its written argument on the motion to “the equa importance of the fishing industry to both
Mi’kmag and non-Mi’kmaq persons’. In its Reply, the Codition says that it is engaged in
discussions “with representatives of the Acadia and Bear River Bands in southwestern Nova
Scotia and takes pride that those discussions have been productive and that thereis reason to
hope that they will lead to harmonious and mutudly beneficid participation in the commercia
lobster fishery by members of those Bands’. Equdly, the Mi’kmaq treety right to hunt and
trade in game is not now, any more than it was in 1760, a commercial hunt that must be
satisfied before non-natives have access to the same resourcesfor recrestiona or commercia
purposes. The emphasisin 1999, asit was in 1760, is on assuring the Mi’kmaq equitable
access to identified resources for the purpose of earning a moderate living. In this respect, a
treaty right differs from an aborigind right which in its origin, by definition, was exclusively
exercised by aborigina people prior to contact with Europeans.

Only those regulatory limits that take the Mi’kmaq catch below the quantities
reasonably expected to produce a moderate livelihood or other limitations that are not inherent

in the limited nature of the treaty right itself have to be judtified according to the Badger test.

(b) The paramount regulatory objectiveisthe conservation of the resource.
Thisresponsibility is placed squarely on the Minister and not on the aboriginal or non-
aboriginal users of the resource. The September 17, 1999 mgority decision referred to
Spoarrow, supra, which afirmed the government’ s paramount authority to act in the interests
of conservation. This principle was repeated inR. v. Gladstone, [1996] 2 S.C.R. 723, Nikal,
supra, Adams, supra, R v. Coté, [1996] 3 S.C.R. 139, and Delgamuukw, supra, al of
which were referred to in the September 17, 1999 mg ority judgment.
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(c) The Minister’s authority extends to other compelling and substantial
public objectives which may include economic and regional fairness, and recognition of
the historical reliance upon, and participation in, the fishery by non-aboriginal groups.
The Minigter’'s regulatory authority is not limited to conservation. This was recognized in the
submissionof the gppdlant Marshdl in oppositionto the Codition’ smation. He acknowledges
that “it is clear that limits may be imposed to conserve the species/stock being exploited and to
protect public safety”. Counse for theappelant Marshdl goesonto say, “Likewise, Aborigina

harvesting preferences, together with non-Aborigind regiona/community dependencies, may

be taken into account in devising regulatory schemes’ (emphasis added). In Sparrow, supra,
at p. 1119, the Court said “Wewould not wishto set out an exhaudtive list of the factorsto be
consdered inthe assessment of judtification”. It isfor the Crown to propose what controls are
judtified for the management of the resource, and why they arejudtified. In Gladstone, supra
(cited at para. 57 of the September 17, 1999 mgority judgment), the Chief Justice commented
on the differences between anative food fishery and a native commercial fishery, and stated

a para. 75 asfollows:.

Although by no means making a definitive Satement on this issue, | would
suggest that with regards to the didtribution of the fisheries resource after
conservationgods have been met, objectives such as the pursuit of economic and
regiond fairness, and the recognition of the historica reliance upon, and
participation in, the fishery by non-aborigina groups, are the type of objectives
which can (a leadt in the right circumstances) satidfy this standard. 1n the right
circumstances, such objectives are in the interest of dl Canadians and. more
importantly, the reconciliation of aboriginal societies with the rest of Canadian
society may well depend on their successful atainment. [Emphassin origing.]

This observation applies with particular force to atreaty right. The gborigind right & issuein
Gladstone, supra, was by definitionexercised exdusvey by aborigina people prior to contact
with Europeans. As stated, no such exclusivity ever attached to the treaty right a issue in this
case. Although we note the acknowledgement of the gppellant Marshdl that “non-Aborigind
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regiond/community dependencies ... may be takenintoaccount indevisngregulatory schemes’,
and the statementsin Gladstone, supra, which support this view, the Court again emphasizes

that the specifics of any particular regulatory regime were not and are not before usfor decision.

Inthe case of any treaty right which may be exercised on acommercia scale, the
natives condtitute only one group of participants, and regard for the interest of the non-natives,
as stated inGladstone, supra, may beshowninthe right circumstancesto be entirdy legitimate.
Proportionality isanimportant factor. Inasking for arehearing, the Codition sated that it isthe
lobster fishery “in which the Applicant’'s members are principaly engaged and in which, since
release of the Reasons for Judgment, controversy as to exercise of the treaty right has most
serioudy arisen”. In response, the affidavit evidence of Dr. Gerard Hare, a fisheries biologist
of some 30 years experience, was filed. The correctness of Dr. Hare's evidence was not
contested in reply by the Caodition. Dr. Hare estimated that the non-native lobgter fishery in
Atlantic Canada, exduding Newfoundland, sets about 1,885,000 trapsinin-shorewaters each
year and “[t] o put the Situationin perspective, the recent Aborigind commercid fisheriesappear
to be minuscule incomparison”. It would be sgnificant if it were established that the combined
aborigind food and limited commercid fishery conditute only a“minuscule’ percentage of the
nontaborigina commercia catch of a particular species, such as lobster, bearing in mind,
however, thet afishery that is “minuscule’ on aprovincia or regiona basis could nevertheless

raise conservation issues on alocd leve if it were concentrated in vulnerable fishing grounds.

(d) Aboriginal people are entitled to be consulted about limitations on the
exercise of treaty and aboriginal rights. The Court has emphasized the importance in the
judtification context of consultations withaborigind peoples. Reference has dready been made

totherulein Sparrow, supra, at p. 1114, repeated in Badger, supra, at para. 97, that:
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The specid trugt relationship and the responsibility of the government vis-avis

aboriginds must be the first consderation in determining whether the legidationor
action in question can be judtified.

The specid trudt relationship includes the right of the treaty beneficiaries to be consulted about
redtrictions on their rights, although, as sated in Delgamuukw, supra, at para. 168:

The nature and scope of the duty of consultation will vary with the circumstances.

This variation may reflect such factors as the seriousness and duration of the proposed
restriction, and whether or not the Minigter isrequiredto act inresponse to unforeseenor urgent
circumgtances. As stated, if the consultation does not produce anagreement, the adequacy of

the judtification of the government’sinitiative will have to be litigated in the courts.

(e) The Minister has available for regulatory purposes the full range of
resour ce management tools and techniques, provided their useto limit the exercise of a
treatyright can bejustified. If the Crown establishesthat thelimitationson thetregty right are
imposed for apressing and substantia public purpose, after appropriate consultation with the
aborigind community, and go no further than is required, the same techniques of resource
conservation and management as are used to control the non-native fishery may be held to be
judtified. Equdly, however, the concerns and proposas of the native communities must be
taken into account, and this might lead to different techniques of conservation and management
in respect of the exercise of the treaty right.

Initswrittenargument onthis appedl, the Codition aso argued that no treaty right
should “operate to involuntarily displace any non-aborigind exiging participant in any
commercid fishery”, and that “neither the authors of the Congtitution nor the judiciary which

interprets it arethe appropriate persons to mandate who shdl and shdl not have accessto the
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commercid fisheries’. The first argument amounts to saying that aborigind and tregty rights
should be recognized only to the extent that such recognition would not occasiondisruptionor
inconvenience to non-aborigind people. According to this submission, if atreaty right would
be disruptive, its existence should be denied or the treaty right should be declared inoperative,
Thisisnot alegd principle. Itis a politica argument. What ismore, it isa political argument
that was expressly rejected by the politica leadership when it decided to indude s 35inthe
Congtitution Act, 1982. The democraticaly dected framers of the Constitution Act, 1982
provided in s. 35 that “[t]he exiding aborigind and treaty rights of the aborigind peoples of
Canada are hereby recognized and affirmed” (emphass added). It is the obligation of the
courts to give effect to that nationd commitment. No ussful purpose would be served by a
rehearing of this apped to revidt such fundamenta and incontrovertible principles.

6. ... pursuant to section 27 of the Rules of the Supreme Court of Canada, requests an
Order that [the Court’s] judgment pronounced herein on the 17th day of September,
1999 be stayed pending disposition of the rehearing of the appeal, if ordered.

At no stage of this apped, ather before or after September 17, 1999, has any
government requested a stay or suspensionof judgment. The Codlition asksfor the stay based
on its theory that the ruling created broad gaps in the regulatory scheme, but for the reasons
already explained, its contention appears to be based on amisconception of what was decided
on September 17, 1999. The gppelant should not have his acquittal kept in jeopardy while
issues which are much broader than the specifics of his prosecution are litigated. The request
for astay of the acquittal directed on September 17, 1999, is therefore denied.

A Stay of the Broader Effect of the September 17, 1999 Mg ority Judgment

Inthe event the respondent Attorney General of Canadaor the intervener Attorney

Generd for New Brunswick should determine that it isin the public interest to gpply for astay
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of the effect of the Court’s recognition and afirmation of the Mi’kmaq treaty right in its
September 17, 1999 mgority judgment, while leaving in place the acquitta of the appellant, the
Court will entertain argument on whether it has the jurisdiction to grant such astay, and if so,
whether it ought to do so in this case.

Disposition

The Codition's mation is dismissed with costs.
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Motion dismissed.
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