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Inthe early 1990's First Nations bands approached the Ontario government for
the right to control reserve-based gaming activities. The profits from these activities were to
be usad to strengthen band economic, cultural, and socia development. Asaresult, Ontario
and representatives from Ontario’s First Nations entered into a process of negotiations with
the god of partnering in the development of the province's first reserve-based commercid
casino. In 1996, the appellants were informed by the province that the casino’s proceeds
(“First Nations Fund’) were to be digtributed only to Ontario First Nations communities
registered as bands under the Indian Act. At theindividud leve, dl of the appellate groups
have members who have, or are entitled to, registrationasindividud “Indians’ pursuant to the
Indian Act; however, as communities, the gppellant groups are non-status since they are not
registered as Indian Act “bands’, and do not have reserve lands. At motions court, the
gppellants successfully sought adeclarationthat Ontario’ srefusal to indlude them in the casno
project was uncongtitutional and that they should be dlowed to participate in the distribution
negotiations. The judge held that (1) the exclusion of the gppdllants from the First Nations
Fund violated their equality rights under s. 15(1) of the Canadian Charter of Rights and
Freedoms and was not judtified under s. 1; (2) s. 15(2) of the Charter could not be invoked
as adefence to the s. 15(1) violation; and (3) Ontario’ s actions were ultra vires because of
S. 91(24) of the Constitution Act, 1867. The Court of Apped set asde the decision, finding
that the motions judge had misapprehended the factsand made errorsinlaw. Onthebassthat
the main object of the casino project was to amdiorate the socid and economic conditions of
bands, the court held that the casino project was authorized by s. 15(2) of the Charter and
could not therefore condtitute discrimination under s. 15(1). The Court of Appeal hdd dso
that the province did not act ultra vires the Constitution Act, 1867 asthe province smply

exercised its spending power.
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Held: The gpped should be dismissed.

This appeal should be decided onthe basis of s. 15(1) of the Charter. Although
the Court of Appeal’s decision was based on the application of s. 15(2), it was rendered
without the benefit of this Court’sdecisonin Law. Law requires that the determination of a
discrimination daim be grounded in three broad inquiries: (1) whether the law, program or
activity imposes differentia treatment between the claimant and others; (2) whether this
differentia treatment is based on one or more enumerated or analogous grounds; and (3)
whether the impugned law, program or activity has a purpose or effect that is substantively
discriminatory. Each of theseinquiries proceeds on the basis of acomparative analysiswhich

takes into consideration the surrounding context of the claim and the claimant.

Section15(1) isto beinterpreted ina purposive and contextua manner. Theman
focus of the inquiry isto establish whether aconflict existsbetween the purpose or effect of an
impugned law and the purpose of s. 15(1), whichisto protect against the violation of essential
human dignity. The contextud analysis is a directed inquiry; it is focused through the
gpplication of contextud factors which have been identified as being particularly senstive to
the potentia existence of subgtantive discrimination.  Further, the determination of the
appropriate comparator and the evauation of the context must be examined from the
reasonable perspective of the damant. The question to be asked is whether, taking the
perspective of a “reasonable person, in drcumdances smilar to those of the clamant, who
takes into account the contextua factors rdlevant to the dam”, the law has the effect of
demeaning adamant’ shuman dignity. The s 15(1) scrutiny, whichappliesto comprenensive
benefit schemes as well as targeted amdliorative programs, is not limited to digtinctions set out
only inlegidation. Theactivitiesreating to the First Nations Fund undertaken by the provincid
government are open to Charter scrutiny as actions taken under the statutory authority of

S. 15(1) of the Ontario Casino Corporation Act, 1993.
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Thes. 15(1) inquiry mugt proceed inthis case onthe basis of comparing band and
non-band aborigind communities It is clear that the appellants have been subjected to
differentia treetment since the province confirmed that they were excluded fromashareinthe
First Nations Fund and any rel ated negotiation process. However, it isnot necessary to decide
whether the differentia trestment was based on an enumerated or anaogous ground in view
of the finding at the third stage of the inquiry that evenif these grounds are present thereisno

discrimination in the circumstances of this case

Four contextua factors provide the basis for organizing the third stage of the
discriminationandyss. (i) pre-exigting disadvantage, stereotyping, prejudice, or vulnerability;
(i) the correspondence, or lack thereof, between the ground(s) on which the claim is based
and the actua need, capacity, or circumstances of the damant or others; (iii) the andiorative
purposeor effects of the impugned law, programor activity uponamoredisadvantaged person
or group in society; and (iv) the nature and scope of the interest affected by the impugned
government activity. The relaive disadvantage of the clamant, as assessed in relation to the
comparator group, does not stand aone as congtituting afifthcontextua factor. The broad and
fully contextud s. 15(1) andyss transcends the superficidity of asmple baancing of rdaive
disadvantage. The ingppropriateness of a relative disadvantage approachis highlighted by the
unique circumstances of this case, where the disadvantages suffered both by the daimantsand

the comparator group must be acknowledged.

An andyss of the four contextua factors leads to the conclusion that the First
Nations Fund does not conflict with the purpose of s. 15(1) and does not engage the remedia
function of the equdlity right. While, the appellants have established pre-existing disadvantage,
dereotyping, and vulnerability, they have faled to establish that the First Nations Fund
functioned by deviceof stereotype. Instead, thedistinction corresponded to the actual Situation
of individudsit affects, and the excluson did not undermine the amdioraive purpose of the
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targeted program. Second, while the appellants needs correspond to the needs addressed
by the casino program, for both the gppelant and respondent aborigina communitiesfacethese
same social problems, the correspondence consideration requires more than establishing a
common need. A consderation of the correspondence between the actua needs, capacities,
and circumstances on the one hand, and the programonthe other, indicates that the appellant

aborigind communities have very different relations with respect to land, government, and

gaming from those anticipated by the casino program. Third, the focus of the ameliorative
purpose andyds is not the fact that the appdlant and respondent groups are equdly
disadvantaged, but that the program was targeted at ameliorating the conditions of a specific
disadvantaged group rather than at disadvantage potentialy experienced by any member of
society. Although the targeted amdiorative programis dleged to be underinclusive, one must
recognize that excluson from atargeted or partnership programislesslikdy to be associated
with stereotyping or stigmétization or conveying the message that the excluded group isless
worthy of recognition and participation in the larger society. Here, the ameliorative purpose
of the overdl casino project and the related First Nations Fund has clearly been established.

The Firgt Nations Fund will provide bands with resources in order to amdiorate specificdly
socid, hedth, cultura, education, and economic disadvantages, thereby incressing the fiscal

autonomy of the bands and supporting the bands in achieving sdf-government and

sf-reliance. The First Nations Fund has a purpose that is consstent with s. 15(1) of the
Charter and the excluson of the gppellants does not undermine this purpose sinceit is not
associated withamisconceptionasto ther actua needs, capacitiesand circumstances. Ladly,

withrespect to the nature of the interest affected, the targeted arrangement and circumstances
surrounding the Firgt Nations Fund do not result inany lack of recognitionof the appellants as
sf-governing communities. To the extent that there is any such effect in this respect, it is

remote.
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Therefore, the gppelants have faled to demondtrate that, viewed from the
perspective of the reasonable individud, incircumstances smilar to those of the appel lants, the
excluson from the First Nations Fund has the effect of demeaning the appellants human
dignity. This concluson was reached despite a recognition that the gppellant and respondent
aborigina communities have overlapping and largely shared historiesof discrimination, poverty,
and systemic disadvantage that cry out for improvement. The contextud analysis reveds an
amost precise correspondence between the casino project and the needs and circumstances
of the First Nations bands. The casino project was undertaken by Ontario inorder to further
develop a partnership or a “government-to-government” relationship with Ontario’s First
Nation band communities. It is a project that is aimed at supporting the journey of these
aborigina groups towards empowerment, dignity, and sdf-rdiance. Whileit isnot designed
to meet amilar needs in the gppdlant aborigind communities, its falure to do so does not

amount to discrimination under s. 15.

At this gage of the s. 15 jurisprudence, s. 15(2) of the Charter should be
understood as confirmatory of s. 15(1). Inthat respect, damantsarguing equality damsinthe
future should fird be directed to s. 15(1) since that subsection can embrace ameliorative
programs of the kind that are contemplated by s. 15(2). By doing that one can ensure that the
program is subject to the full scrutiny of the discriminationandysis, aswell as the possibility of
as. 1 review. However, in view of emerging equaity jurisprudence the possibility is not

foreclosed that s. 15(2) may be independently applicable to acase in the future.

Findly, the province did not act ultra viresinpartnering the casino initigtive with
Indian Act registered aborigind communities. The excluson of non-registered aborigina
communitiesdid not act to define or impair the “Indianness’ of the gppellantssincethe province
amply exercised its condtitutiona spending power in making the casno arrangements. There

is nothing in the casno program affecting the core of the s. 91(24) federa jurisdiction.
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Consequently, this casino program cannot have the effect of violating the rights affirmed by
S. 35(2) of the Constitution Act, 1982 and does not approach the core of aboriginality.
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CITATION

Before publication in the S.C.R., thisjudgment should be cited using the neutrd citation:

Lovelace v. Ontario, 2000 SCC 37. Once the judgment is published in the SC.R., the
neutra citation should be used as a pardld citation: Lovelace v. Ontario, [2000] x
S.C.R. xxx, 2000 SCC 37.

lacoBuccl J. —

|. Introduction

IN1993, the Province of Ontario and representativesfrom Ontario’ sFirst Nationsentered into
aprocess of negotiations with the god of partnering in the development of the province' sfirg
reserve-based commercia casino, which was to become Casino Rama Profits from the
casino were to be shared among Ontario’s Firgt Nations. Ultimately, the reserve site of the
Chippewas of Mnjikaning First Nation (formerly known as Rama First Nation) was selected
and adevel opment and operations agreement was reached between Ontario, Carnival Hotels
and Casinos Canada Ltd. (Ontario’'s operations agent), and Mnjikaning First Nation.
Subsequently, Casno Rama opened its doors to the public in the summer of 1996.
Meanwhile, the province and representatives of the Chiefs of Ontario had begun a process of
negotiating the terms for digtributing the casino’ s proceeds (“ First Nations Fund”) to the First
Nations communities In the spring of 1996, the province informed the appellant aborigina
communities that the First Nations Fund was to be distributed only to Ontario First Nations
communities registered as bands under the Indian Act, R.S.C., 1985, c. I-5.

The following is a brief summary of what this gppeal decides and what it does not decide.
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In basic terms, this gpped requires a determination of the congtitutiondity of the excluson of
non-band aborigind communities from sharing in the proceeds, and from negotiating the
distribution terms for the First Nations Fund. Specificdly, the question is whether the First
Nations Fund' s underinclusivenessviolatesthe appellants equdity rights as guaranteed by s.
15 of the Canadian Charter of Rightsand Freedoms. Wemust aso determinewhether the
province s decision to exclude the gppellants on the badis that they are not bands under the
Indian Act was ultra viresitsjurisdiction under the Constitution Act, 1867.

At the outset, | wish to note that this apped has raised collaterd issues which are of great
importance; amongthemare the condtitutiondity of the Indian Act and the scope of the federal
jurisdictionwithrespect to Métisand non-registered First Nation peoples pursuant to s. 91(24)
of the Constitution Act, 1867. Although the substantive equdity analysis obliges the Court
to congdder the circumstances of these gppdlant aborigind communities, induding the socid
redities rlating to their excluson from, or non-participation in, the Indian Act regime, these
important collatera issues are not properly raised in this appea and, therefore, cannot be
decided herein. Similarly, it is neither necessary nor gppropriate for this Court to decide or

comment upon the respongbilities of provinciad governments with respect to these matters.

This appeal dso raisesthe question of the proper interpretation of s. 15(2) of the Charter.
Indeed, the decision of the Ontario Court of Appedl below was based on the gpplication of
s. 15(2). However, the Court of Apped’ sinterpretation of s. 15(2) was decided without the
benefit of this Court’'s decison in Law v. Canada (Minister of Employment and
Immigration), [1999] 1 S.C.R. 497, which synthesized a number of approaches in the
equdity jurisprudence of the Court and provided a set of guiddines for the andyss of a
discrimination daim under the Charter. After abrief review of theLaw andyticd framework
and aconsderationof s. 15(2), | conclude that this apped is properly decided onthe basis of
the exiging s. 15(1) subgtantive equdity framework.
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Withrespect to s. 15(1), inmy view the exclus onof the non-band aboriginad communitiesfrom
the First Nations Fund does not violate s. 15 of the Charter. | reach this concluson despite
a recognition that, regrettably, the appdlant and respondent aborigina communities have
overlapping and largdly shared hitories of discrimination, poverty, and systemic disadvantage
that cry out for improvement.
In my opinion, acontextua analysisreveds an amost precise correspondence between the
casino project and the needs and circumstances of the First Nationsbands. Thecasino project
was undertaken by the province of Ontario in order to further develop a partnership or a
“government-to-government” relationship with Ontario’ sFirst Nations band communities. It
is a project that is amed at supporting the journey of these aborigina groups towards
empowerment, dignity, and slf-reliance. It is not, however, desgned to meet smilar needs
in the gppdlant aborigind communities, but its fallure to do so does not amount to
discrimination under s. I5.
Fndly, | conclude that the province did not act ultra vires in partnering the casino initigtive
withlndian Act registered aborigina communities. The exclusonof non-registered aborigina
communitiesdid not acttodefineor impair the “Indianness’ of the gppellantssincethe province
amply exercised its condtitutiona spending power in making the casino arrangements.

Il. Factud and contextua background

A. Introduction

Thereisno dispute as to the appelants aborigindity or their self-identificationas either Métis
or First Nations. None of the gppélants has clamed an aborigind right to the First Nations
Fund or accessto the negotiationprocess pursuant to s. 35(1) of the Constitution Act, 1982.
The seven gppdlant groups are divided into two groups: (i) the Lovelace non-band First
Nations gppelants and (i) the Be-Wab-Bon Métis appdlants. The Lovelace appdlants

comprise five non-band First Nations communities: the Ardoch Algonquin First Nation and
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Allies (“Ardoch First Nation”), the Kawartha Nishnawbe First Nation (“Kawartha’), the
Beaverhouse Firgt Nation, the Poplar Point Ojibway First Nation (“Poplar Point”), and the
Bonnechere Métis Association. The two Be-Wab-Bon Métis appellants are: the Ontario
Métis Aborigind Association(*OMAA”), and the Be-Wab-BonMéis and Non-Status Indian
Association (“Be-Wab-Bon”). Essentidly, this appellant sub-group identifies itsdf as rurd
Métis peoples even though their membership includes non-gtatus or off-reserve First Nations
members.
Although the two appelant groups are primarily distinguished as being ether First Nations or
Métis, each of the seven appellant groups has its own unique history, culture, political gods,
and rdaions with government. Indeed, this is a case which immediately invokes a deep
appreciation for the diversity of Canada’ s aborigind population (see R v. Van der Pest,
[1996] 2 S.C.R. 507, at para. 67). Given this complexity, it isnether possible nor desrable
to draw bright lines between or among any of the aborigind communities involved in these
proceedings, especidly given the limits of the litigation record in the appea. With those
qudifications in mind, the fallowing represents my attempt to describe the gppellants and
respondents for purposes of deciding theissues arisng in this gppedl.
B. Appellants

All of the appdllants, except for the OMAA, identify as communities. Although Be-Wab-Bon
and the Bonnechere Méis Association have formaly incorporated as  non-profit service
organizations, they reported doing so in order to create an “organizationa voice for [the]
community” and to access project funding. The “OMAA” is a non-profit organization,
incorporated in order to represent the interests of off-reserve aborigina peoples in issues
relating to land, resources, social services, housng, education, economic development, and
efforts focused at achieving recognition of inherent aborigina rights. While seeking aright to
participate in the negotiations rdaing to the distributionof the First Nations Fund, the OMAA

does not seek to share in the distributed revenue,
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The Loveace appelants may be described as communitieswithtraditiona First Nations forms
of government. Respectively, they identify ancestrd roots in the Mississauga (Kawartha),
Algonquin (Bonnechere Métis Association and Ardoch First Nation), and Ojibway (Poplar
Point and Beaverhouse) Nations. Their ancestral, community, political and socid structures
arefamily- or clan-based, where familieshave been linked together by shared use of landsand
common socid interests.  They have established councils of heads of families and a chief or
spokesperson is elected by the community.  The Bonnechere Métis Association’s corporate
gructure has integrated a key feature of traditional Algonquin government with the forma
indtitution of the Elder’ s Circle as the organization’s most powerful decison-maker.

Thetwo Be-Wab-Bon appelantsdid not advance acommondefinitionof “Métis’, and, inthis
respect, | note that this issue remains paliticaly and legdly contentious (see R v. Powley,
[1999] 1 C.N.L.R 153 (Ont. Ct. (Prov. Div.)); varied (2000), 47 O.R. (3d) 30 (Sup. Ct.);
leave to appeal granted, [2000] O.J. No. 1063 (C.A.) (QL), April 3,2000). Full membership
in the Be-Wab-Bon Méis community requires that an individua establish an aborigind
ancestor withinfour generations. Alternatively, Michagl McGuire, the president of the OMAA
put forward a definitionof Métis whichincludes those individuas who: (i) identify asaMétis,
(i) are recognized and accepted by the community, and (iii) are of aboriginal descent.
Withthe exception of the Beaverhouse First Nation, the appel lants have expressed a profound
ambivaence, and sometimes open aversion, towards the Indian Act regime. Beaverhouse
Firgt Nation has been seeking registered band and reserve status for quite some time and
became a party to this litigation given thar uncertainty about whether they, as a non-band,
would bendfit from the First Nations Fund. The reasons for the appellants non-registration
under the Indian Act are higoricdly long-ganding, community-specific, and complex (see
Report of the Royal Commission on Aboriginal Peoples, vol. 1, Looking Forward,
Looking Back (1996), at pp. 303-14). At thispointin higtory, the Méisand four of the non-

band First Nations appdlants have, eachintheir own way, initiated anumber of political efforts
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directed a achieving provinciad and federd government recognition as specid non-registered
aborigind communities outside of the Indian Act’s statutory framework.
Evenif the appdlantswereto seek band membership thereis very little assurance of success.
An gpplication may be made for band registration pursuant to s. 17 of the Indian Act,
however, no bands have been registered since 1985 and the related federa policies and
procedures are onerous. Specificaly, an applicant First Nation community must be comprised
entirdy of registered Indians, and, since the federal government will not provide any “new”
funding, the gpplicant community must persuade a recognized band to share its funding and
land base. Counsel for the Lovelace appe lants summarized this position as follows:
... even if the appdlant communities could somehow qudify for band status, they
would then be forced to abandon their traditiona forms of government, which
have played avita role inthar surviva as diginct communities, and replace them
withIndian Act band councils. Itistheview of the appdlantsthat thelndian Act
sysem of locad governance promotes corruption and divisons between
community members, and fails to recognize the key role of Eldersin community
governance. The traditiond forms of government, on the other hand, promote
harmony, tolerance, respect and accountable, democratic loca government. It
IS questionable whether the gppdlant communities could bring themsalves to
adopt the Indian Act system, even if it were an option for them.
Inthiscase, it is particularly important to note the Indian Act distinction between individua
and community registration, since the province excluded the appellants on the basis of
community or “band” datus. At theindividua level, dl of the gppellant groups have members
who have, or are entitled to, regidration asindividud “Indians’ pursuant to the Indian Act.
An aborigina person would be considered non-gtatus if that individud ether chose not to
register or could not register incompliancewiththe statutory requirementsset out in s. 6 of the
Indian Act. Ascommunities, the appellant groups are non-status sincethey are not registered
as Indian Act “bands’, and do not have reserve lands. Section 2 of the Indian Act defines
“band” asabody of Indians “for whose use and benefit incommon” reserved lands or moneys
have been set apart by the Crown. Generdly, there is adirect rdationship betweenindividud
registrationasan*Indian” and band membership, and most bands are dmost exdusvely made

up of Indian Act registered Indians. However, as is the case with these appellant groups, it
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is possible that individuadly registered Indians, or groups thereof, have not become members
of bands.

The rlationship of the Sx appdlant communities to the land is unique and culturally-specific.
As an isolated, remote, village-based and whoally aborigina community, Beaverhouse First
Nation most closely resembles typica conceptions about what congtitutes a reserve-based
aborigind community. In contrast, the communities of the other five appellants are much less
village- or centre-specific, with community members dispersed throughout respective rurd
regions identified as ther traditional homelands. Some of the appelants emphasized that the
dispersed nature of their community base reflects their adherence to traditiond ways, even
though the lack of a federaly registered land base means “a congtant sruggle to maintain a
connected, united community”.

C. Respondents

The respondent Chiefs of Ontario isanincorporated non-profit organizationwhich coordinates
and representsthe interests of 133 Ontario First Nations registered as bands under the Indian
Act. The Ontario Regiond Chief leads the organization and Sts as an ex officio member of
the executive of the Assembly of First Nations, amgor nationa status Indianorganizaion. The
Chiefs of Ontario also represents asmall number of aborigind communities without band or
reserve regidration. Twelve of these are communitiesregistered as bands, however they are
inthe process of obtaining a reserve, and seven other communities are attempting to securea
reserve base dong with band regidration.

Most bands hold reserve lands, and the Indian Act provides afederally-based legd regime
for the identification, management, and accountability of First Nations bands. Thelndian Act
provides for the establishment and maintenance of membership ligs, and the management of
moneys and reserve lands for the use and benefit of Indians and bands. Each band has a
representative politica structure, where the chiefs and coundils are chosenfollowing the band' s

custom, or, if an order in councl has been made under s. 74(1) of the Indian Act, by the
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procedures set out in the Act (see Corbiere v. Canada (Minister of Indian and Northern
Affairs), [1999] 2 S.C.R. 203, at para. 26).
As noted above, the bulk of the Chiefs of Ontario membership is made up of bands with
reserves, however, generdly only haf of band memberslive on the reserve. Nonetheless, it
is clear that off-reserve band members mantan culturd and politicd interests in, and
connections to, their band and reserve such that one canview bands as characterigticaly land-
or reserve-based with communities that extend beyond the boundaries of the reserve (see
Corbiere, supra, at paras. 80-81).
Withthese brief descriptions of the parties, | now wishto deal briefly withthe matter of gaming
relations involving aboriginas and the province of Ontario.

D. Gaming and the Relationship of the Province to Ontario’s First Nations Bands

For Ontario’ s First Nations bands, a nexus has emerged between gaming and sdlf-government
efforts, and hasinvolved the development of corresponding reationswith the province. The
province s jurisdiction for gaming activities arises by virtue of s. 207 of the Criminal Code,
R.S.C., 1985, c. C-46, which permits gambling activities which are provincidly licensed,
managed, and drictly regulated. In turn, most provincid licensng authority for charitable
gaming was delegated to municipdities by order in council. Before the early 1990's, most
Ontario gaming was limited to licensad charitable gaming.  Many bandswereinvolvedinthis
form of gaming, however, sSnce reserves are not subject to municipd jurisdiction these
communities received their licenses directly from the province,

In 1992, the province announced its intention to go beyond charitable gaming activities and
enter the fidd of commercid casino gaming.  Windsor, Ontario, was chosen asapilot project
in 1992, and the province created the Ontario Casino Corporationin order to manage casino
gaming inaccordance withthe newly enacted Ontario Casino Corporation Act, 1993, S.O.
1993, c. 25.
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First Nations bands hed identified gaming initiatives as a vehide for providing an economic
base for sdf-government activities. Consequently, between 1991 and 1993, First Nations
bands approached the provincia government for the right to control reserve-based gaming
activities, assarting an inherent aborigina right to operate gaming activities without having to
acquire aprovincid licence. The profits from these activities were to be used to strengthen
band economic, cultura, and socia development. In particular, the Shawanaga First Nation
strongly asserted that an aborigina right to saf-government included the right to sdf-regulate
gaming activities (see R. v. Pamajewon, [1996] 2 S.C.R. 821).
All of this was occurring during the Charlottetown Accord condtitutiona debates. However,
the failure of the A ccord meant the demise of anumber of provisons supporting aborigind sdf-
government which had been a part of the Accord package. Consequently, Ontario’s First
Nations bands sought dternative routes to self-government. One such effort took shapewith
the negotiationand d9gning of the Statement of Political Rdaionship (* SPR”), Sgned in August
1991 by Ontario, and the Chiefs of Ontario. Thisagreement provided the basis of establishing
“government-to-government” relations betweenthe province and bands, and committed these
partiesto negotiate the exercise and the implementation of First Nations jurisdiction and sdf-
reliance.
IN1991 and 1992, prdiminary mestings were hed withdifferent First Nations bandsto discuss
the various ways inwhich gaming and other economic devel opment issues could be addressed.
Inthisprocess, Ontario wasmotivated to consider areserve-based commercia casno inorder
to further itscommitment tothe SPR, aswdl asto establishmore accountable gaming practices
on the reserves. Mestings continued between Ontario and the bands and, in 1993, this
process resulted in the mutudly agreed upon dte selection criteria and the striking of an
independent Firgt Nations pand to review site proposas.
In 1994, the membership of the site selection panel wasfindized and submissons were invited.
By December 1994, the pane announced the selection of the Chippewas of Rama
(Mnjikaning) Site, and on May 1, 1995, the Ontario Casino Corporation and the Mnjikaning
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First Nation issued arequest for proposals for the operation and construction of the casino.
On October 11, 1995, Carniva Hotds and Casinos (“Carnival”™) was announced as the
company that would act as the province' s agent in developing and operating the casno. A
development and operating agreement was signed between Mnjikaning, the province, and
Carnival on March 18, 1996. Also, in March, 1996, the Ontario Native Affairs Secretariat
(“ONAS’) begannegatiations for the adminigirationof the First Nations Fund withthe bands.
To tha end, the respondent Chiefs of Ontario sdlected a committeein order to represent the
bands at the negotiating table. On June 29, 1996, the official opening of the casino was
announced for July 31, 1996.

E. Gaming and the Province' s Relationship with Métis and Non-Band First Nations

At various times, the Métis appdlants have al so undertaken self-government and congtitutiona
discussions with the federa and provincid governments.  Following the enactment of the
Constitution Act, 1982, there was discussion of Méis enumeration and registration at the
First Ministers condgtitutional conferences held between 1984 and 1987. Later on, the
OMAA participated with the Métis Nationa Council in the Charlottetown constitutional
negotiations. On October 7, 1992, an agreement, the “Métis Nation Accord”, was reached
among the Métis National Council, the federal government, and the provinces of Ontario,
Manitoba, Saskatchewan, Alberta, and BritishColumbia. Thisagreement wasattachedtothe
Charlottetown Accord, and faled dong with the Accord as the Métis Nation Accord was
subject to the same process of ratification. The Métis Nation Accord would have committed
the governments to negotiate: self-government agreements; lands and resources; the transfer
of the portion of aborigind programs and services avalable to Métis, aswell as cost sharing
agreements relaing to Métis inditutions, programs, and services.

During the same period, the province of Ontario, the federal government and the OMAA
became parties to an agreement in 1991, which was designed to promote sdlf-reliance and

economic development for Ontario Métis. That agreement, encompassing funding for a
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number of projects, lasted for three years and was not renewed. Subsequently, in March,
1995, the province of Ontario adopted a number of guidelines for its relationship with
Ontario’ sMétis organizations. Theseguiddinesset out thefollowing basesfor provincid/Métis
relations. non-interference withMétis organizations and their political processes; dlowing Méis
people to organize themsdlves for various purposes as they saw fit; and that government
scrutiny and accountability requirements would be limited to specific program or projects.
In 1992, the OMAA developed aMétis Gaming Commissionwithmembers el ected from the
OMAA member communities.  This initiative was intended to dovetall with the economic
development agreement, and was designed to promotegamingactivitiesas a source of revenue
for Af-rdianceinitiatives. To that end, a representative of the OMAA met with the Director
of the ONAS in February, 1994, in order to advance their gaming agenda. Up to this point,
as was the case with Firg Nations bands, the gaming activities of non-band aborigind
communities were limited to licensed charitable gaming. However, having been made avare
of the development of the First Nations reserve casino project, the OMAA specifically
requested their own commercia casino licence. Inresponse, the ONAS advised the OMAA
that, Snce commercia gaming was only in apilot phase, the province was not in apostion to
negotiate further casno projects. However, the province indicated that they were open to
other gaming negotiations with non-status aboriginds and Métis.
The Loveace gppdlant communities have a so undertaken sdf-government initiatives, each in
its own way and in different circumstances. For example, independent of each other,
Kawartha and the Bonnechere Métis Association submitted proposals to the provincia and
federd governments for the negotiation of recognition as non-Indian Act First Nations.
Sometimesthese recognition efforts have arisen in connection to emerging issues afecting the
community or its land base (e.g., the devdlopment of a dam, cottage construction, or a
resource industry expansion in traditiond territories). There was, however, no evidence that
these communities had coordinated a gaming program, ether individudly or callectively, in

order to support self-rdiance initiatives.



32

33

-26 -
In March 1996, counsd for the Lovelace appdlants contacted provincia representatives,
requesting participationinthe negotiations surrounding, and a share in, the First Nations Fund.
They asserted that, asthey considered themsavestobe* First Nations” communities, and since
the request for proposals had identified “ First Nations’ asthe beneficiaries of the First Nations
Fund, they werelegitimate participantsinthe project. OnMay 2, 1996, Ontario advised these
groups that it considered the term “Firgt Nation” to be synonymous with “band” as defined
under the Indian Act, and that the First Nations Fund was never intended for non-band
aborigina communities. OnMay 10, 1996, the L ovel ace appellants commenced aproceeding
seeking adeclaration that Ontario’srefusd to include them in the Casino Rama project was
uncondtitutiona and that they should be alowed to participate in the distribution negatiations.
On June 27, 1996, the Be-Wab-Bon appe lants sought substantialy smilar rdief and the two

actions were joined on June 28, 1996.

[1. Rdevant Condtitutiona and Statutory Provisons

Canadian Charter of Rights and Freedoms

15. (1) Every individud is equa before and under thelaw and has theright
to the equal protectionand equal bendfit of the law without discrimination and, in
particular, without discriminationbased onrace, naiond or ethnic origin, colour,
religion, sex, age or menta or physica disability.

(2) Subsection (1) does not preclude any law, program or activity that has
asitsobject the amdioration of conditions of disadvantaged individuas or groups
including those that are disadvantaged because of race, national or ethnic origin,
colour, rdigion, sex, age or menta or physica disgbility.

Indian Act, R.S.C., 1985, c. I-5

2.(1) InthisAct,

“band” means abody of Indians

(@) for whose use and bendfit in common, lands, the legd title to whichis

vested in Her Mgesty, have been set apart before, on or after September

4, 1951,

(b) for whose use and benefit incommon, moneys are hdd by Her Mgesty,
or
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(c) declared by the Governor in Council to be aband for the purposes of this
Act;

“Indian” means a person who pursuant to this Act is registered as an Indian
or is entitled to be registered as an Indian;

“reserve’

(& meansatract of land, the legd title to whichis vested in Her Mgjesty,
that has been set apart by Her Mgesty for the use and benefit of a
band, and

(b) except in subsection 18(2), sections 20 to 25, 28, 36 to 38, 42, 44,
46, 48 to 51, 58 and 60 and the regulations made under any of those
provisons, includes designated lands;”
Ontario Casino Corporations Act, 1993, S.0. 1993, c. 25

1. The purposes of thisAct are
(a) to enhance the economic development of certain regions of the
province;

(b) to generate revenues for the province; and

(¢) to ensure that any measures taken in accordance with these principles are
undertaken for the public good and in the best interests of the public.

15. (1) The Corporation shdl make payments out of the revenue that it
receives from its activities under this Act in accordance with the following
priorities:

1. Payment of winningsto players.

2. Payments that the regulations made under this Act require the
Corporation to make to the Consolidated Revenue Fund.

3. Payment of the operating expenses of the Corporation.

5. Payment required to be made under any agreement entered into by
the Corporation with the consent of the Minister of Finance for the
digtribution of money received from Casino Rama.
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V. Judicid Higtory

A. Ontario Court (General Division) (1996), 38 C.R.R. (2d) 297

Inanoral decisionsupplemented by writtenreasons, Cosgrove J. held that the exclusionof the
gppellants from the First Nations Fund violated s. 15(1) of the Charter, and was not judtified
under s. 1. He dso found that s. 15(2) could not be invoked as a defence to the s. 15(1)
violation. Furthermore, he declared that the province had acted ultra vires s. 91(24) of the
Congtitution Act, 1867. Consequently, Cosgrove J. ordered that the six appellant
communities had aright to participate fully inthe revenues and negotiations rdating to the First
Nations Fund. In addition, he ordered that the OMAA,, which was not seeking aright to share
inthe First Nations Fund, was entitled to participate in negotiaing the terms for digtributing the
First Nations Fund.

Coggrove J. found that the gppellants were disadvantaged in relation to status aborigina
communities, and further, the excluson of non-status aboriginals was prima facie
discriminatory onthe basis of aracid or ethnic distinction. He emphasized that this particular
excluson was reflective of a pattern of discrimination on the part of the province againg the
appdlants. Inthisregard, he sated that the provincia government’ srationalefor excluding the
gppellants was “garkly arbitrary” and “recently constructed in response to the [appellants']
goplication” (p. 304). The government’s rationade for limiting the didtribution of the First
Nations Fund to registered bands was set out as follows:

1 Firg Nations [bands] are a dearly identified group under the Indian Act.
Extensonbeyond this group rai ses complex questions about who isaborigind
or Metis. These questionshave been the subject of extensve debate and have
yet to be satisfactorily resolved.

2. Firgd Nations bands are recognized as governments with an attendant
accountability to their members [under the Indian Act]. The Indian Act
provides for the establishment and maintenance of membership ligts, the
management of moneys for the use and benefit of Indians and bands, the

election of Chiefs and councillors, the management and use of reserve lands
and the power of band councils to make by-laws.
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3. Virtudly dl First Nations bandshavereserves. Asaresult of the congtitutiona
divigon of powers, some residents of reserves do not have [access to] the
same leve of programs and services recelved by the rest of Ontarians.

4, The First Nations bands have from avery early stage indicated an interest in
the casino business and have been involved throughout the process. ...

Cosgrove J. rgected each of these four propositions. Onthefird issue of identity, Cosgrove
J. found that this questionwas not as complex as aleged by the respondents since he had dedlt
withthisidentificationissue inhisrecent decisoninR. v. Perry, [1996] 2 C.N.L.R. 167 (Ont.
Ct. (Gen. Div.), rev'd, (1997), 148 D.L.R. (4th) 96 (Ont. C.A.) Gub nom. Ardoch
Algonquin First Nation v. Ontario); leave to appeal dismissed, [1997] 3S.C.R. xii. He
went on to find that there was no basis for deciding that the gppellant groups could not meet
the provincid accountability requirements. Noting that not al registered bands had reserves,
he found that this rationde could not sand as a legitimate bass for excluding the non-reserve
based appdlants. Findly, he hed tha the early involvement of the bands in the casno was
irrdlevant to the s. 15 determination.
In order to addressthe s. 15(2) defence raised by the respondents, Cosgrove J. accepted the
approachtakeninOntario Human RightsCommissionv. Ontario (1994), 19 O.R. (3d) 387
(C.A)) (hereinafter “Roberts’). That decision focused onthe interpretationof s. 14(1) of the
Human Rights Code, R.S.O. 1990, c. H.19, which provides:
A right under Part | is not infringed by the implementation of a specia program
designed to rdieve hardship or economic disadvantage or to assist disadvantaged
persons or groups to achieve or attempt to achieve equa opportunity or that is likdy
to contribute to the dimination of the infringement of rights under Part 1.
For the mgority in Roberts Weiler JA. held that s. 14(1) of the Codewasto beinterpreted
as having adual purpose: (i) the exemption of affirmetive action programs fromreview, and (ii)
the promotion of subgantive equdity (at p. 407). Consequently, s. 14(1) can exempt a
program from review if the chdlenge emerges from a member of a class of historicaly

advantaged persons not intended to benefit from the program. On the other hand, s. 14(1)
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cannot immunize a program where (i) an individud suffering from precisdy the disadvantage
that the programwas designed to amdliorateis excluded from the program, and (i) no rationd
connection exists between the enumerated ground of discrimination and the purpose of the

program (Roberts, supra).

Cosgrove J. dso entertained an dternative interpretation of s. 15(2) of the Charter as put
forwardinR v. Willocks(1995), 22 O.R. (3d) 552 (Gen. Div.). Inthat case, Wait J. focused
the s. 15(2) andyss on whether the didtinction created “gross unfarness’, and stated (at p.
571):

In any program which is desgned to amdiorate the conditions of a
disadvantaged group, others will be “disadvantaged” asaresult of their non-digibility
for participation. Section 15(2) acknowledges as much. What must be avoided is
gross unfairness to others. The Charter does not ask, inmy respectful view, that an
dfirmative actionprogramwithinits s. 15(2), address at oncedl individuds or groups
who suffer amilar disadvantage. There must be some room left to establish and give
effect to priorities amongst disadvantaged groups, provided there is no gross
unfairness. [Emphagisin origindl.]

From ether perspective, Cosgrove J. found that s. 15(2) could not be invoked to defend the
province s discriminatory treatment of the appellants. In language reflective of the Roberts
approach, he held that the exclusion of the appdlants was “blatantly arbitrary and devoid of
any reasoned or rationa process of priorization” (p. 306). He aso applied the language set
out inWillocks, holding that the exclusonwas“grosdy unfar” snce*“thoseof the First Nations
or aborigindswho are most in need have been excluded from the project specialy designed

to assist their economic development” (p. 306).

B. Ontario Court of Appeal (1997), 33 O.R. (3d) 735

The Court of Appeal held that Cosgrove J. had misapprehended the factsand made errorsin
law. Primarily, the Court of Apped found that Cosgrove J. had made a fundamentd error in
improperly gpplyingevidentiary and legd aspectsfromthe Perry decison. In effect, Cosgrove
J. had ingppropriatdy treated this case as being “ packaged” with Perry, ignoring the many
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factual and legd digtinctions between the two cases with the most important distinction being
that this case did not raise a clam to an aborigina right pursuant to s. 35(1) of the
Constitution Act, 1982. This fundamentd error had led Cosgrove J. to further substantive
errorsin the determination of the case.
Having set thetria judge' s decision aside, the Court of Appeal moved ontoits consideration
of the principlesapplicable to the gppedl. In that respect, it concluded that the apped wasto
be decided on the basis of interpreting s. 15(2) of the Charter, sSnce the main object of the
casino project was to ameliorate the socid and economic conditions of First Nations bands.
Although the Court of Appeal quickly determined, given an examination of the legidative
higtory of s. 15(2), that the provision was included in the Charter in order to “recognize the
legitimacy of specia government programs to hdp the disadvantaged” (p. 752), thelegidative
history provided little guidance on the proper interaction between ss. 15(1) and 15(2).
Consequently, the Court of Appeal turnedtothe equaityjurisprudencefor direction, and found
that the starting place for this andyds wasthe recognitionthat s. 15(2) enhanced and explained
the subgstantive, rather than formdigtic, approach to equdity ins. 15. The Court of Apped
stated (at pp. 752-53):
Weview s. 15(2) of the Charter asfurthering the guarantee of equdity in s.
15(1), not as providing an exception to it. This view is grounded in our concept of
equdity and inthe Supreme Court of Canada’ s equality jurisprudence. Beginning with
Andrewsv. Law Society of British Columbia, [1989] 1 S.C.R. 143, ...and R. v.
Turpin, [1989] 1 S.C.R. 1296, ... the Supreme Court of Canada has consistently
stated that the purpose of the equdity guarantee in s. 15(1) is to remedy historical
disadvantage, that identical treatment can perpetuate disadvantage and that equdity
may sometimes requiire different treatment. Section 15(2) enhances this concept of
equdity by recognizing that achieving equdity may require postive action by
government to improve the conditions of higorically and socidly disadvantaged
individuas and groups in Canadian society. We therefore read ss. 15(1) and 15(2)
of the Charter together to embrace this one consistent concept of equdity.
Understood thisway, s. 15(2) must be considered with s. 15(1) in determining “whether a
clam of discrimination has been established” (p. 754) (emphagsin origind). In addition, the
Court of Appea determined that, while s. 15(2) did not immunize specid programs from

congtitutiond review, the judicid review of these programs was limited in order to support
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governments in undertaking such remedid initistives  Therefore, to invoke s. 15(2) a court
need only be satisfied that the target of the program was a disadvantaged group, and the
purpose of the program was to amdliorate these conditions. In support of this interpretation,
the Court of Appeal noted that s. 15(2) contained no language caling for the assessment of the
effectivenessof theprogram. Neither wasthereany basisfor demanding arationd relationship
between the cause of the disadvantage and the program design.  If, according to this standard
of review, the program infringes the equdity interest, these issues areconsidered under s. 1 of
the Charter.

After commenting that the language and history of s. 15(2) “seem to militate against ...
chalengesto s.15(2) programs by members of socialy advantaged or privileged groups’ (p.
755), the Court of Appeal proceeded to focus on Stuations, such as this apped, where the
clamants are disadvantaged, and the alleged breach of s. 15(1) flows from the program’s
underinclusveness. This andyds, they found, was to be focused on distinguishing between
those daming discrimination as members of a disadvantaged group who fell within the scope
of the targeted specid program, and challenges by disadvantaged groupswho fdl outsde the
object of the program. Since s. 15(2) affirms government initiatives directed at redressing
disadvantage, these programs should be shidded to the extent that they address a specific
disadvantage. In short, in underinclusive Stuations, one can find discrimination only if a
diginction is made resulting in the denia of a benefit to amember of the group targeted by the
program. Asaresult, thekey to thes. 15(2) analyssis properly characterizing the object or
the purpose of the program in order to determine whether the daimants are within a group
targeted by that program’s objects.

The Court of Appeal accepted the broad approach to determining a program’s purpose as
articulated by Sopinka J., for the mgority, in Battlefords and District Co-operative Ltd. v.
Gibbs, [1996] 3 S.C.R. 566. Rgecting a narrow or formaistic approach, Sopinka J.
asserted that in order to establish the “true character or underlying rationale’” afull review of

the evidence was required (Gibbs, supra, at para. 38).
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Before applying its interpretation of the s. 15(2) anaysis, the Court of Apped paused to
congder the relevance of dleged differencesinlevds of disadvantage suffered by thedamant
and respondent aboriginal communities. Firg, it found that it had beenindisputably established
that dl aborigina peoples in Canada are disadvantaged in terms of life expectancy, child
welfare, educational attainment, employment, and living conditions. Secondly, the court found
that the record had not established that the claimants were relatively more disadvantaged than
the respondent aborigina communities. Nonetheless, it held that this question was irrdevant
tothe s. 15(2) andyss, whichisto be focused on establishing the true purpose of the program
and whether the excluded group was within the group specificaly targeted for that purpose.

In this regard, the court stated (at p. 760):

Moreover, we do not think that pitting one aborigina group againgt another in a
perverse competition over which is more needy accords with the purpose and spirit

of s. 15 of the Charter. Both the gpplicants and the bands are demonstrably

disadvantaged. We do not have to determine the question of relative disadvantage to

decidethisgpped. Theissueisnot whether the bandsare more or less disadvantaged

than the applicants but whether benefitting only the bands reflects the true purpose of

the project and is consstent with the gods of s. 15(2).

An examination of the record and its account of the distinct circumstances of the bands
assisted the court in purposively determining that the casino project’s true purpose was to
benefit gpeaificdly the First Nations bands. Thefirst distinct circumstance that was considered
was the relation of the bands to reserves, given tha the project was reserve-based. Even
though therewere anumber of bands without reserve communities, the Court of Apped held
that this “leskage” did not undermine the overdl objects of the project, nor appreciably
strengthen the applicants position.

Beyond the reserve-based didinctions between the claimant and respondent aboriginal
communities, the Court of Apped found that other important differences existed and were
specificdly rdevant to the casino project. Inshort, the bands stood onadifferent footing from
the gpplicant groupsinasmuch as (i) the Indian Act regime created a leved of politicd and

financid accountability for the bandswhichwas inkeeping withthe province sneed to regulate
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commercid gambling drictly, (i) the application of the regigtration and membership list
provisons of the Indian Act made band communities easly identifiable in contragt to the
uncertainty surrounding the enumeration of Métis or non-status Indians, and (jii) the bands had
experience in gaming and had established an early interest in casno gaming.

Given the province s clear ameliorative purpose, and the relation between this purpose and
the distinct circumstances of the First Nations bands, the Court of Appeal hed that the casno
project was authorized by s. 15(2) and could not condtitute discrimination under s. 15(1) of
the Charter. Findly, the Court of Apped held that the province did not act ultra vires the
Constitution Act, 1867. Although reserves and bands fal under federa jurisdiction, the
province Smply exercised its spoending power, and did not act in any way to encroach upon
the federa power.

V. Issues

By order of Lamer C.J. dated November 25, 1998, the following condtitutiona questionswere

dated for this Court’ s consgderation:

1 Doesthe exclusionof the appellant aborigina groupsfromthe First Nations Fund, and
from the negotiations on the establishment and operation of the Fund, set up pursuant
tos. 15(1) of the Ontario Casino Corporation Act, 1993, S.0. 1993 c. 25, onthe
groundsthat they are not aborigina groups registered as Indian Act bands under the
Indian Act, R.S.C., 1985, c. I-5, violates. 15 of the Canadian Charter of Rights
and Freedoms?

2. If the answer to question No. 1 isyes, isthe violation demonstrably justified under s.
1 of the Canadian Charter of Rights and Freedoms?

3. Is the exclusion of the appellant aborigind groups from the First Nations Fund of the
Casino Rama Project, and from the negotiations on the establishment and operation
of the Fund on the groundsthat they are not aborigind groupsregistered as I ndian Act
bands under the Indian Act, R.S.C., 1985, c. I-5, ultra vires the power of the
province under the Constitution Act, 18677
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VI. Andyss

A. Introduction

At the centre of this gpped isthe gopdlants claim that their excluson from the First Nations
Fund represents a contravention of the equality right guaranteed by s. 15(1) of the Charter.
The courts below, however, made thar respective decisions without the benefit of this Court’s
decison in Law, supra, which synthesized the s. 15(1) jurisprudence of the Court.
Consequently, | will begin the andysswith abrief review of that decison before going on to
discuss the gpplication of the s. 15(1) substantive equdity analysisto this apped.

In addition, since the courts below based thar decisions on the application of s. 15(2) as
opposed to s. 15(1) and the interpretation of s. 15(2) was fully argued before this Court, the
next section of the analyssis devoted to a discussion of s. 15(2) and itsrelationship with s.
15(1). The find section of the analyss deds with the question of whether the province of
Ontario acted ultra viresits jurisdiction under the Constitution Act, 1867.

B. The Synthesisin Equality Jurisprudence

In the recent decision of Law, supra, this Court reviewed its equaity jurisprudence and
provided a summary of the basic principlesrdaingto the purpose of s. 15(1) and the proper
approach to equdity andyds generdly. This review reveded consderable continuity in this
Court’s underganding of the purpose of s. 15(1), and provided the basis for sdtting forth a
gynthesis of the various formulations of the s. 15 andyss. The synthesized approach requires
that the determination of a discrimination dam be grounded in three broad inquiries (Law,

supra, at para. 39). Firg, we must examine whether the law, program or activity imposes
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differentid trestment between the clamant and others. Secondly, we must establish whether
this differentid trestment is based on one or more enumerated or andogous grounds. And
findly, we must ask whether the impugned law, programor activity hasa purpose or effect that
is subgtantively discriminetory.

54 This three-staged inquiry is not to be undertaken according to a fixed formula or arigid test.
Rather, s. 15(1) isto be interpreted in a purposive and contextual manner in order to permit
the redization of the provison’'s strong remedia purpose, and to avoid the pitfalls of a
formdidic or mechanica approach (Law, supra, at para. 88) (p. 548); M. v. H, [1999] 2
S.C.R. 3, per Cory J. @& para 47). Themain focus of the inquiry isto establish whether a
conflict exigts betweenthe purpose or effect of an impugned law and the purpose of s. 15(1).
The centrd purpose of the guarantee in s. 15(1) is to protect againg the violaion of essentid
humandignity (Law, supra, at para. 51; Winko v. British Columbia (Forensic Psychiatric
Institute), [1999] 2 S.C.R. 625, per McLachlin J. (as she then was), a para. 75). The
concept of human dignity was described in the following terms (Law, supra, at para. 53):

For the purpose of andyss under s. 15(1) of the Charter, however, the jurisprudence
of this Court reflects a specific, dbat non-exhaudtive, definition. As noted by Lamer
C.J. in Rodriguez v. British Columbia (Attorney General),[1993] 3 S.C.R. 519, a
p. 554, the equdity guarantee in s. 15(1) isconcerned withthe redization of persona
autonomy and self-determination. Humean dignity means that an individua or group
feds salf-respect and self-worth. 1t is concerned with physical and psychological
integrity and empowerment. Human dignity is harmed by unfair treetment premised
upon personal traits or circumstances which do not relate to individual needs,
capacities, or merits. It is enhanced by laws which are senstive to the needs,
capacities, and meritsof different individua s, takingintoaccount the context underlying
tharr differences. Human dignity is harmed when individuds and groups are
margindized, ignored, or devaued, and is enhanced whenlawsrecognize the full place
of dl individuas and groups within Canadian society. Human dignity within the
meaning of the equality guarantee does not relate to the status or position of an
individud in society per se, but rather concerns the manner in which a person
legitimatdy fed s when confronted with a particular law. Doesthe law treat imor her

unfairly, taking into account dl of the circumstancesregarding the individuas affected
and excluded by the law?

55 In gppreciation of the depth and complexity of the human dignity interest, the discrimination
inquiry demands a full contextual andyss. However, this contextud analysis is a directed

inquiry; it isfocused through the gpplication of contextua factors which have been identified
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as being paticularly senstive to the potentia existence of subgtantive discrimination. This
contextua andyds proceeds on the bass of “a comparative andyss which takes into
consderationthe surrounding context of the daim and thedamant” (Law, supra, at para. 55).
Further, the determination of the appropriate comparator and the evaluation of the context
must be examined from the reasonabl e perspective of the damant. The question to be asked
is whether, taking the perspective of a*reasonable personincircumstancesSmilar to those of
the claimant who takes into account the contextua factorsrdevant to the dam” (Law, supra,
at para. 88 (p. 550)), the law has the effect of demeaning a daimant’s humean dignity; (Egan
v. Canada, [1995] 2 S.C.R. 513, per L’Heureux-Dubé J. a para. 56).
Atthispoint, | must pauseto mentionthat the s. 15(1) scrutiny is not limited to digtinctions set
out only in legidation.  Given the remedid purpose of s 15, we must have a broad
undergtanding of how “law” in s. 15(1) is defined (Douglas/Kwantlen Faculty Assn. v.
Douglas College, [1990] 3 S.C.R. 570, at p. 585). The necessty for a broader definition
becomes manifest in cases such asthis gpped, Snceitisclear that s. 15(1) must be available
to review amdiordive programs. LaForest J. recognized precisdly thisin McKinney v.
University of Guelph, [1990] 3 S.C.R. 229, at p. 277, where he determined that:
One need Imply examines. 15(2) whichprovidesthat s. 15(1) “does not preclude any
law, program or activity that has as its object the amelioration of conditions of

disadvantaged individuas or groups...”. Therewould be no need to refer to programs
and activitiesif s. 15(1) were confined to legidative activity. [Emphasis added ]

Consequently, the activities relating to the First Nations Fund undertaken by the provinciad
government are open to Charter scrutiny as “action[s] taken under [the] statutory authority”
of s. 15(1) of the Ontario Casino Corporation Act, 1993, (Eldridge v. British Columbia
(Attorney General), [1997] 3 S.C.R. 624, at para. 21; Law, supra, at para. 23).

As noted above, the purposive s. 15(1) inquiry requires a clamant to advert to factorswhich
contextualy establish a breach of the human dignity interest. In Law, the Court set out four

such contextua factors, with the understanding that others might emerge depending on the
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circumstances of a particular apped. Each of these factors will be considered below in the
discrimination andysis.
| dso wish to emphasize that the rdative disadvantage of the claimant, as assessed inrelaion
to the comparator group, does not stland aone as condituting afifth contextua factor in Law.
Admittedly, in Law, thereare a number of observations about what result might be expected
inrelationto various congelations of relative disadvantage. However, thesewereobservations
and nothing more; they were presented in order to convey afull gppreciation of the flexibility
of the subgtantive equdityanalyss. Thebroad and fully contextud s. 15(1) analysistranscends
the superficidity of a smple baancing of relaive disadvantage. Thiswas stated asfollows in
Law, supra, at para. 68:
.. inreferring to groups which, higoricadly, have been more or less disadvantaged, |
do not wish to imply the exigence of a drict dichotomy of advantaged and
disadvantaged groups, within which each clamant must be classfied. | mean to
identify smply the socid redlity that a member of a group which higtoricaly has been
more disadvantaged in Canadian society islesslikely to have difficultyin demongtrating
discrimination  Since Andrews, it has been recognized in the jurisprudence of this
Court that an important, though not exclusive, purpose of s. 15(1) isthe protection of
individuals and groups who are vulnerable, disadvantaged, or members of “discrete
and insular minorities’. The effects of a law as they relate to this purpose should

aways be a central consideration in the contextua s. 15(1) analysis. [Emphasis
added.]

|, therefore, support the Court of Apped’ srgection, dbeit within its s. 15(2) interpretation,
of ardative disadvantage approach. Theinagppropriateness of such an gpproachishighlighted
by the unique circumstances of this appeal, where we must respectfully acknowledge the
disadvantages suffered both by the damants and the comparator group. Moreover, the
remedia and haligic nature of the s. 15(1) inquiry obligesthis Court to proceed to the directed
contextua andyds from the standpoint of acknowledging severe and profoundly patterned
higtoricd disadvantages (see Corbiere v. Canada (Minister of Indian and Northern
Affairs), [1999] 2 S.C.R. 203, per L'Heureux-Dubé J. at para. 54). In short, beyond the

unseemly nature of the relative disadvantage gpproach, i.e., “ pitting one disadvantaged group
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againg another”, its narrow focus is inconastent with the fullness of the substantive equaity
andyss.
The gpplication of the subgstantive equdity andyss cannot be reduced to smple analytica
formulae. For, while it is often true that distinctions may produce discrimination, there are
many other Situations where subgtantive equality requiresthat distinctions be made in order to
take into account the actua circumstances of individuas asthey are located in varying socid,
political, and economic Stuations. Thisiswhy this Court haslong recognized that the purpose
of s. 15(1) encompasses both the prevention of discrimination and the amedlioration of the
conditions of disadvantaged persons (see Eaton v. Brant County Board of Education,
[1997] 1 S.C.R. 241 at para. 66, per Sopinka J.). Accordingly, there has been an equdly
longstanding recognition that an underindusive amdliorative law, program or activity may
violatethe condtitutiond equdity interest (Brooksv. Canada Safeway Ltd., [1989] 1 S.C.R.
1219, at p. 1240, per Dickson C.J). However, until recently, this Court’s consideration of
underinclusiveness has been limited to the review of universal or generaly comprehensive
benefit schemes (see Eldridge, supra; Vriend v. Alberta, [1998] 1 S.C.R. 493).
This apped, then, represents an opportunity for this Court to confirmthat the s. 15(1) scrutiny
appliesjust as powerfully to targeted amdliorative programs. Two recent post-Law decisons
have aready indicated as much (Granovsky v. Canada (Minister of Employment and
Immigration), [2000] 1 S.C.R. 703, 2000 SCC 28; Collinsv. Canada, [2000] 2 F.C. 3(T.
D.). I now proceed to discuss the application of the s. 15(1) substantive discrimination
andyss.
C. The Application of Section 15(1)

1. Comparator Group

As stated above, there are three basic stagesto establishing a breach of s. 15. Bridly, the

Court mud find (i) differentid treatment, (i) on the basis of an enumerated or anaogous
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ground, (iii) which conflicts with the purpose of s. 15(1) and, thus, amounts to substantive
discrimination. Each of these inquiries proceeds on the basis of a comparison with another
relevant group or groups, and locatingthe relevant compari son groups requires an examination
of the subject-matter of the law, program or activity and its effects, as well as a full
appreciation of the context. Generdly, the clamant chooses the relevant comparator,
however, a court may, within the scope of the ground or grounds pleaded, refine the
comparison presented by the claimant (Law, supra, at para. 57).

Inthis case, each of the two appdlant groups has premised their submissions onthe selection
of the gpplicable comparator group upon a recognition that the digtinction creetes differentia
trestment for categories of aorigina peoples. The Loveace appe lants submit that the only
appropriate compari sonis between aboriginad communities registered as bands and rura non-
registered aborigind communities. The Be-Wab-Bon gppellants submit, however, that since
the mgority of non-registered aborigind communities are made up of non-gatus Indians and

Métis, the appropriate comparisonisbetweengatus Indiansand non-status Indians and Métis.

Undoubtedly, the existence of complicated relationships between individua and community
aborigina status must be recognized in the context of this appedl, especidly since there are
dgnificant differencesin this regard between Métis and First Nations peoples. However, the
two appelant groups recognize that both the distinction made and the benefit conferred by the
Firgt Nations Fund, are fundamentaly directed to aborigina communitiesrather thanindividud
aboriginas. Furthermore, | see no basis for limiting the comparisonof band communitieswith
rurd non-band aborigind communities. As outlined in the factua and contextud section of
these reasons, there is agreat degree of diverdty in the living circumstances of the gppellant
groups which cannot be properly reflected by this single descriptor.  Accordingly, having
consdered the submissons of the parties, and finding that the whole context of the

circumstances warrants a refinement in the identification of the comparator group, | find that
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the s.15(1) inquiry must proceed on the basis of comparing band and non-band aborigind
communities.

2. Differentid Treatment and Grounds

Having decided the rdevant comparator group, we must now ded with the first and second
stages of the discrimination inquiry.  Firgtly, we must examine whether the gppellants were
subject to differentid treatment, and secondly, whether this differentia trestment was on the
basis of an enumerated or analogous ground under s. 15(1).

Clearly, the appellants have been subjected to differentid trestment since the province of
Ontario confirmed, onMay 2, 1996, that the gppellantswere excluded fromashare inthe First
Nations Fund and any related negotiation process. Moving, then, to a consideration of the
bass of this diginction, the Be-Wab-Bon gppellants submit that they were excluded on the
bass of race or ethnicity. On the other hand, the Lovelace appellants submit that non-
registrationunder the Indian Act isinextricably tied to alongstanding culturd, community and
persond identity of agroup of individuas condtituting adiscrete and insular minority withinthe
larger aborigina population. Further, they argue that their excluson from the Indian Act is
condructively immutable given the onerous nature of current federal policies relating to
individua and band regigtration under the Indian Act.

Although there may be sound reasons for accepting either the Lovelace or Be-Wab-Bon
submissons on the question of enumerated or analogous grounds, and as coming within
previous jurigprudence of the Court such as outlined inCorbiere, supra; Benner v. Canada
(Secretary of Sate), [1997] 1 S.C.R. 358, at para. 62; Egan, supra; and Miron v. Trudel,
[1995] 2 S.C.R. 418, | find that it is not necessary to decide this in view of my finding that
even if these grounds are present there is no discrimination in these circumstances. To that
third stage of the andysis| now turn.

3. Contextud Andyss of Discrimination
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As mentioned above there are four contextual factors which provide the basis for organizing
the third sage of the disrimination andyss, they are (i) pre-exising disadvantage,
dereotyping, prejudice, or vulnerahility, (ii) the correspondence, or lack thereof, betweenthe
ground(s) on which the claim is based and the actual need, capacity, or circumstances of the
clamant or others, (i) the amdiorative purpose or effects of the impugned law, program or
activity upon a more disadvantaged person or group insociety, and (iv) the nature and scope
of the interest affected by the impugned government ectivity. Asthe following discussion of
those contextua factors will reved, | conclude that no discrimination exists through the
operation of the casino program.

(& Pre-Existing Disadvantage, Stereotyping, Prejudice or Vulnerability

As| have dready pointed out, this enquiry doesnot direct the appd lants and respondents to
a “race to the bottom”, i.e., the clamants are not required to establish that they are more
disadvantaged than the comparator group. However, it isimportant to acknowledge that dl
aborigina peoples have been affected “by the legacy of stereotyping and prejudice against
Aborigind peoples’ (Corbiere, supra, at para. 66). Aborigina peoples experience high rates
of unemployment and poverty, and face serious disadvantagesinthe areas of education, hedth,
and housing (Report of the Royal Commission on Aboriginal Peoples, vol. 3, Gathering
Strength (1996), at pp. 108-114, 166-75, 366-69, 438-44; see also U.N. Committee on
Economic, Socia and Culturd Rights, Concluding Observations of the Committee on
Economic, Social and Cultural Rights(Canada), E/C. 12/1/Add. 31,4 Dec. 1998, at paras.
17 and 43; and Carol Agocsand MonicaBoyd, “The Canadian Ethnic Mosaic Recast for the
1990s’ inSocial Inequalityin Canada: Patterns, Problems, Policies, (2nd ed.1993), 330,
at pp. 333-36).

Apart from this background, the two gppellant groups face a unique set of disadvantages.
Although the two appd lant groupsemphasize thar respective cultura and historical distinctness
as Méis and First Nations peoples, both gppdlant groups submit that these particular
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disadvantages can be traced to ther non-participation in, or excluson from, the Indian Act.
These disadvantages include: (i) a vulnerability to culturd assmilation, (ii) a compromised
ability to protect thar rdaionship withtraditional homelands; (jii) alack of accessto culturdly-
specific hedth, educationa, and socid service programs, and (iv) a chronic pattern of being
ignored by both federa and provincid governments. These submissons were clearly
supported in the findings of the Royal Commission on Aboriginal Peoples, (val. 3,
Gathering Strength (1996), at p. 204):

Inadditionto the gap in hedth and socia outcomes that separates Aborigina
and non-Aborigina people, a number of speakers pointed to inequalities between
groups of Aborigind people. Registered (or status) Indians living on-reserve
(sometimes dso those living off-reserve) and Inuit living in the Northwest Territories
have accessto federa healthand socia programs thet are unavailable to others. Since
federa programs and services, withdl their faults, typicaly are the only ones adapted
to Aborigind needs, they have long been a source of envy to non-status and urban
Indians, to Inuit outside their northern communities, and to Métis people. ...

and (at p. 225):

Equity, aswe usethe term, adso means equity among Aborigind peoples. The
arbitrary regulations and digtinctionsthat have created unequa healthand socia service
provision depending on a person’s status as Indian, Métis or Inuit (and among First
Nations, depending on residence o+ or off-reserve) must be replaced with rules of
access that give an equa chance for physical and sociad hedth to al Aboriginal
peoples. ...

Furthermore, the appel lantshave emphasized that these di sadvantages have been exacerbated
by continuing unfar treetment perpetuated by the stereotypethat they are *lessaborigind”, with
the result that they are generdly treated as being less worthy of recognition, and viewed as
being disorganized and less accountable than other aborigina peoples. In Law, supra, this
Court affirmed that the existence of subgtantive discrimination was highly correlated with the
existence of a stigmatizing sterectype. In essence, a stereotype is a* misconception whereby
apersonor, moreoften, agroup is unfairly portrayed as possessing undesirable traits, or traits
whichthe group, or at least some of its members, do not possess’ (Law, supra, at para. 64).
In Corbiere, supra, this Court recognized the vulnerability of off-reserve First Nations band

membersto unfair trestment onthe basis of that group being stereotyped as “less Aborigind”
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than band memberslivingonareserve (per McLachlinand Bastarache JJ. at para. 18, and per
L’Heureux-Dubé J.,, a paras. 71 and 92). While the gppdlants are Situated differently from
the Corbiere damants, | accept that the appe lantsinthisappeal are vulnerable to stereotyping
inasmilar and a somewhet related fashion.

The appellants have mogt certainly established pre-existing disadvantage, stereotyping, and
vulnerability, and the Be-Wab-Bon gppel lantslegitimately emphasized that “ [f]urther inequities
should not be layered uponthesewiddy acknowledged unfair historical exclusons’. However,
leaving aside as | mug, the arguments advanced relating to the potentidly discriminatory or
arbitrary nature of the exclusionary provisions of the Indian Act, the gppellants have failed to
establishthat the First Nations Fund functioned by device of stereotype (Law, supra, at para.
102). Instead, aswill be discussed below, this digtinction corresponded to the actud Stuation
of individudsit affects, and the excluson did not undermine the amdioraive purpose of the
targeted program. In short, the First Nations Fund does not conflict with the purpose of s.
15(1) and does not engage the remedid function of the equality right.

(b) Correspondence to the Needs, Capacities and Circumstances

As discussed above, the province and the First Nations bands agreed that the First Nations
Fund revenues were to be directed to community development, health, education, economic
development, and culturd development. However, in the context of the overdl project, they
had agreed to much more, and in order to understand fully the nature of this program and
whether it corresponds with the actual circumstances of the appellants, there must be a
recognition of how the First Nations Fund is embedded in the overall casno project.
Soedificdly, it is critica to recognize that the province did not merely and unilateraly dlocate
this First Nations Fund fromther genera consolidated revenue pool. Rather, the First Nations
Fund represents the proceeds of a partnered initiative desgned to address several issues at
once, namdy: (i) to reconcile the differing postions of the province and First Nations bands

with respect to the need to regulate reserve-based gambling activities, (ii) to support the
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development of a government-to-government relationship between First Nations bands and
the provincid government, as a concretization of the SPR, and (jii) to andliorate the socid,
cultural and economic conditions of band communities.

The appellants have submitted that they have precisely the same need to ameliorate poor
socid, culturd and economic conditions inther communities. They also see the First Nations
Fund as creating opportunitiesfor advancing their self-government and recognitionaspirations.
Asde from any need to resolve the on-reserve gambling question, | accept that the needs of
the gppellants correspond to the needs addressed by the casino program, for both the
gppdlant and respondent aborigina communitiesface these same socia problems. However,
the correspondence consderation requires more than establishing acommon need. If only a
common need werethe norm, governmentswould be placed inthe untenable positionof having
to rank populations without paying any attention to the unique circumstances and capabilities
of potentid program beneficiaries. | turn, therefore, to aconsiderationof the correspondence
between the actua needs, capacities, and circumstances onthe one hand, and the program on
the other. In so doing, it becomes evident that the gppellant aborigina communities have very
different relaions withrespect to the land, government, and gaming from those anticipated by
the casino program.

As highlighted in the factual and contextua sectionof these reasons, the casino was designed
to be located onareserve, and the respondents stressed the appropriatenessof suchalocation
snce Firgt Nations bands have encountered limited economic development opportunities as
areslt of certain Indian Act provisons which place congraints on the use of this land.
Although the gppellants are not subject to any satutory strictures on land use, they smply do
not have the land-base anticipated by the casino program. Given the interaction of a number
of historicd factors, some rdaing to culturd traditions, and some directly relating to their
excuson from the Indian Act regime, these aborigind communitiesare of a dispersed nature

and do not hold title to aland-base identifiable as an aorigind community centre.
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Thereis no evidence of the Loveace appdlants involvement in gaming activities, and, thus,
no correspondencebetweenthe program’ sfocus on resolving outstanding gambling issueswith
these aborigind communities. The Be-Wab-Bon appellants, however, had undertaken thar
own gambling negoatiations with provincid representatives. Interndly, they established their
own gaming commissonand weretalking to the government about t.v. bingo initiativesand the
development of their own casino. These negatiations, however, were undertaken specificaly
onbehaf of the Métis associations and there was no ongoing dispute regarding illegd gaming
activities to be resolved.
With the exception of the Beaverhouse First Nation (whichis seeking band status in filiation
with the Chiefs of Ontario), each of the appellant groups has been struggling to achieve
government recognitionas saf-governing aborigind communities. Importantly, they areseeking
to achieve these gods outside of the Indian Act statutory framework. In short, they seek to
be specificaly recognized as Métis peoples and as First Nations, each withtherr own distinct
traditions, history and culture. The First Nations bands, however, are clearly on a different
path to salf-government and the casino project is a single stepping stone on that path.
Although First Nations bands recognize certain difficulties with the Indian Act, they
acknowledge that its impact has been woven into their history and identity. While |
acknowledge that, abet in a converse manner, Indian Act excluson has impacted the
appd lant aborigina communitieswithequaly powerful socia force, each of the respondent and
gopdlant aborigina communitieshasundertakensd f-government initiativesreflecting their own
particular rdation to thisregime.
To that end, the Lovelace gppellants have made individual assertions and proposds on their
right to saf-government to the provincia government. Separately, the Métis gppellants have
pursued negotigtions with the provincia government, and the province has responded by
Setting out specific guiddines in support of this rdationship. In contrast, the First Nations
bands pursued anagreement withthe province which ultimeately took the shape of the SPR, and
which became a centrd basis for the casino development.
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Thus, each aborigind community has undertaken didtinct sdf-government initiatives which
reflect their respective distinctness as unique aborigind communities. Chief Gordon Peters, a
representative of the Chiefs of Ontario, offered the following comments about the need to
respect these separate initiatives:

In generd, the rights and interests of the First Nations represented by COO
are quditatively different from the rights and interests of other Aborigina groups; for
example, the Inuit and the Métis. These other Aborigina groups clearly have rights of
vaious kinds, some of which are protected by subsec. 35(1) of the Canadian
Constitution Act, 1982. But theserightsare not coincident or exactly the same asthe
rights of First Nations, i.e. the kind of communitiesrepresented by COO. The nature
and extent of rights and jurisdictions enjoyed by different Aborigind groups aways
depend on the particular circumstances.

In the usua course, COO and itsFirst nation congtituency pursue their unique
rightsand issues on an independent basis. Activitiesare undertakenwithout any form
of contact with other Aborigind groups (Inuit and Metis). | bdieve the same holds
true for the regular operations and activities of these other Aborigina groups. Thus,
COO and its Firgt Nation congtituency are not consulted by these other Aborigind
groups on aregular bass. This mode of doing businessis areflection of the fact that
different rights, obligations, jurisdictions and issues are at sake. [Emphasis added.]

| mugt stressthat the casino project is not only atargeted amdiorative program, itisaprogram
that has developed on a partnered basis, with representatives of First Nations bands having
had sgnificant decison-making input at every step of the project’s development. | emphaesize
the partnership because the casino arrangement must be distinguished from a universa or
generaly comprehensive benefits program. Given the input from the bands communities, it is
not surprising that thereisavery high degree of correspondence betweenthe programand the
actual needs, circumstances, and capacities of the bands. And yet, the gppellants submit that
the program does not precisely correspond to the actua circumstances of the bands, since (i)
thereare anumber of Chiefs of Ontario memberswho do not have reserve lands or registered
band status, and (i) generdly, significant numbers of band members do not live on-reserve.

While | would agree that, where the daimant group is disadvantaged the correspondence
requirement is more exacting (Law, supra, at para. 106), | do not find thet elther of the above
submissons put forward by the gppdlants serves to diminish the degree of required

correspondence.  Firgtly, | do not view the so-cdled “near-band” membership of the
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respondent Chiefs of Ontario, as*leakage” or reflecting alack of correspondence. Therecord
has established that these communities are seeking recognition and salf-government in concert
with the band communities Indeed, according to current government policy, if they are to
succeed in ataining registration they must do so on the basis of establishing very close
relationshipsand alianceswithexisingbands. Secondly, asthisCourt recognizedinCorbiere,
supra, it isnot reasonable to view the scope and breadth of aband community as being limited
smply to those members living on-reserve. While there are most certainly compelling loca
interestsonthe reserve, off-reserve band members maintain meaningful participation in band
affars (Corbiere, supra, per McLachlin and Bastarache JJ., at para. 18).

(c) Amdiorative Purpose

In setting out the relevance of this contextud factor in Law, supra, reference was made to a
gtuation where a relaively more advantaged clamant was excluded from a targeted
amdiordiveprogram. Specificaly, wheretheameiorative purposeor effect of suchaprogram
accords with the purpose of s. 15(1) of the Charter, the excdluson will likely not violate the
human dignity of more advantaged individuas where the excluson of these more advantaged
individuas largdly corresponds to the greater need or the different circumstances experienced
by the disadvantaged group being targeted by the legidation (Law, supra, at para. 72). In
Law, the Court aso affirmed that amdliorative legidationdesigned to benefit the population in
generd, yet whichexcludes higtoricaly disadvantaged clamants, will “ rarely escape the charge
of discrimination” (Law, supra at para. 26; Vriend, supra, at paras. 94-104). Specificaly,
in Vriend, supra, the Court consgdered the gpproach to underinclusivity asit arises in more
comprehensive schemes as compared to underindusive targeted programs. Cory J. stated, at
para. 96:
The comprehengve nature of the Act [humanrights legidation] must be taken
into account in conddering the effect of excluding one ground from its protection. [t
isnot asif the Legidature had merely chosen to dedl with one type of discrimination.

In such a case it might be permissible to target only that specific type of discrimination
and not another. Thisis, | believe, the type of caseto which L’ Heureux-Dubé J. was
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referring in the comments she madein obiter in her dissenting reasonsin McKinney
(at p. 436): “inmy view, if the provinces chose to enact human rightslegidaionwhich
only prohibited discriminationon the basis of sex, and not age, thislegidationcould not
be held to violatethe Charter”. ... Those comments contemplated atype of legidation
different fromthat at issue in this case, namely, legidation which seeks to addressone
specific problem or type of discrimingtion The case a bar presents avery different
gtuaion. It is concerned with legidation that purports to provide comprehensve
protectionfrom discrimingtion for dl individudsin Alberta. The selective excluson of
one group from that comprehengve protection therefore has a very different effect.
[Emphasis added.]

This appeal raises yet another stuation where both the clamant and the targeted group are
equaly disadvantaged, and athough this scenario was not adverted to in Law, | think it is
appropriate to extend the amdioraive purpose andyss to Stuaions where disadvantage,
gereotyping, prejudice or vulnerability describesthe excluded group or individud. Takingsuch
an gpproach ensures that the analysis remains focused on whether the exclusion conflicts with
the purpose of s. 15(1), and directsus away from reducing the equdity andyssto asmpligic
measuring or baancing of rddive disadvantage. Here, the focus of andydsisnot the fact that
the appdlant and respondent groups are equaly disadvantaged, but that the program in
question wastargeted a ameliorating the conditions of a specific disadvantaged group rather
than a disadvantage potentidly experienced by any member of society. In other words, we
are deding here with atargeted ameliorative program which is aleged to be underinclusive,
rather than amore comprehensive ameliorative program aleged to be underinclusive,
Having said this, one must recognize that excluson from atargeted or partnership program is
less likdy to be associated with stereotyping or stigmatization or conveying the message that
the excluded group is less worthy of recognition and participation in the larger society.

The amdiorative purpose of the overall casino project and the related First Nations Fund has
cearly been established. In particular, the Firg Nations Fund will provide bands with
resourcesin order to amdiorate specificaly socid, hedth, cultura, education, and economic
disadvantages. It is anticipated that the bands will be able to target the alocation of these
monies within these specified areas, thereby increasing the fiscd autonomy of the bands. This
aspect of the First Nations Fund is consgent with the related amdiorative purpose of



88

89

-850 -
supporting the bands in achieving sdf-government and sdf-reliance. Without a doubt, this
program has been designed to redress historical disadvantage and contribute to enhancing the
dignity and recognition of bands in Canadian society. Furthermore, both of the above
amdiorative objectives can be met while, a the same time, ensuring that on-reserve
commercid casno gaming isundertakenin compliance with the grict regulations applicable to
the supervison of gaming activities. The First Nations Fund has, therefore, a purpose thet is
consggtent withs. 15(1) of the Charter and the exclusion of the gppellants does not undermine
this purpose sinceit is not associated with a misconception as to their actual needs, capacities

and circumstances.

(d) Nature of the Interest Affected

InEgan, supra, L’ Heureux-Dubé J. explained that the essenceof differentia treatment cannot
be fully appreciated without evauating the economic, condtitutiond and societal sgnificance
of theinterest adversdy affected by the program in question (Law, supra, a para. 74). She
stated, at paras. 63-64-

If dl other things are equd, the more severe and locdized the economic
consequences on the affected group, the morelikdly that the digtinctionresponsible for
these consequences is discriminatory within the meaning of s. 15 of the Charter.

Althoughasearchfor economic prejudice may be a convenient means tobegin
as. 15 inquiry, a conscientious inquiry must not stop here. The discriminatory caibre
of a particular distinction cannot be fully appreciated without aso evauating the
congdtitutional and societal significance of the interest(s) adversdy affected. Other
important consderationsinvalve determining whether the ditinctionsomehowrestricts
access to afundamentd socid indtitution, or affectsabasic aspect of full membership
in Canadian society (e.g. voting, mobility). Findly, does the digtinction condtitute a
complete non-recognition of a particular group? It stands to reason that a group’s
interestswill be more adversely affected in casesinvolving complete exclusonor non-
recognition than in cases where the legidative distinction does recognize or
accommodate the group, but does so in amanner that is Ssmply more restrictive than
somewould like. [Emphagsin origind ]

The damants have stated that the excluson from the First Nations Fund results in severe and

locdized economic and socid consequences. They have dso indicated that the conferra of
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this benefit relates to a more conditutiondly related interest in building sdf-rdiant and
recognized sef-governing communities. We see, therefore, that the severe and localized
economic interest is interwoven with a compeling interest in a fundamenta socid inditution,
namely recognition as salf-governing aborigind communities. However, | fal to see how the
targeted arrangement and circumstances surrounding the First Nations Fund, including the
gpecia characteristics of First Nations bands as described above, results in any lack of
recognition of the gppellants as self-governing communities. Totheextent that thereisany such
effect in this repect, | find it remote.

(e) Conclusion on Discrimination

Thus, gpplying the contextual factors discussed above, | find that the appelants have failed to
demondirate that, viewed from the perspective of the reasonable individud, in circumstances
gmilar to those of the appd lants, the excluson from the First Nations Fund has the effect of
demeaningthegppellants humandignity. Thereareimportant differencesamong First Nations
bands, Métis communitiesand non-band First Nations, and as stated by L’ Heureux-Dubé in
Corbiere, supra, at para. 94, “[tJaking into account, recognizing, and afirming differences
between groupsin a manner that respectsand vaues their dignity and difference are not only
legitimate, but necessary considerations in ensuring that subgtantive equality is present in
Canadian society.” Again, | acknowledge that the gppellant aborigind communities have
experienced layer upon layer of excluson and discrimination.

It is not surprising that the applicability of s. 15(2) to targeted programs was raised as a
guestioninthis appeal. The respondents submit that s. 15(2) provides an dternative approach
to deding with the discrimination andyds and, in this case, acts to protect ameliorative
programs by regtricting the s. 15 review to a consi deration of whether the daimantsfdl outside
the amdiorative object of the program. The respondents are concerned that theCharter must
be interpreted as providing away to support the government’ sability to create programs with

embedded didtinctionswhichsupport the amelioration of the precise circumstances of targeted
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groups. On the other hand, the appellants submit that, if s. 15(2) was applicable to this case,
that andyss should be focused on whether there is a correspondence between the program
and the needs addressed. They submit that smply drawing aline around a group of intended
beneficiaries may improperly immunize discriminatory government action.

We have seen, however, that both of these concerns are fully addressed by the s. 15(1)
contextual andyssoutlinedabove. Specificaly, my consderation of the correspondencefactor
has addressed the appellants’ worry by requiring an examination of the relaionship between
the differentid trestment and the specific needs, capacities and circumstances of the clamants
and the bands. The respondents concerns have also been addressed by the in-depth
consideration of the amdiorative purpose, where it was determined that this program had a
purpose consgtent with s. 15(1) which was not undermined by targeting the different
circumstances experienced by the First Nations bands. But dl thisbringsmeto an examination
of the relationship between ss. 15(1) and 15(2) of the Charter.

D. TheInterrelationship Between Sections 15(1) and 15(2)

1. Background

The Court of Appeal decided the case on the basis of s. 15(2) and much of the argument the
Court heard was based on that subsection. In that light, | believe it isimportant to comment
on the rdaionship between ss. 15(1) and 15(2). This Court has not defined the scope or
content of s. 15(2) of the Charter, at least not as a substantive or independently gpplicable
subsection of s. 15. However, s. 15(2) has played an important role inthe evolutionof s. 15
jurisprudence. In particular, s. 15(2) provides abasis for the firmrecognitionthat the equdity
right is to be understood in substantive rather than formdidtic terms (see Andrewsv. Law
Societyof British Columbia, [1989] 1 S.C.R. 143, at pp. 163 and 169; R v. Swvain, [1991]
1S.C.R. 933, at pp. 991-92; Weatherall v. Canada (Attorney General),[1993] 2 SC.R.
872, a p. 877; Eaton, supra, a paras. 66-67; and Law, supra, at paras. 3and 46). Having
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accepted the subgtantive approach, the Court has interpreted s. 15(1) not only to prevent
discrimination but also to play a role in promoting the amelioration of the conditions of
disadvantaged persons.

In developing this substantive approach to the equality interest, the Court has on occasion
adverted to the language of s. 15(2). Indeed, in this Court's very first consderation of s.
15(1) in Andrews, supra, Mclntyre J. used s. 15(2) as an interpretive aid for understanding
s. 15(1). He stated, at p. 171:

Itisclear that the purpose of s. 15 isto ensure equality inthe formulaionand
goplication of the law. The promotion of equdity entailsthe promotion of asociety in
which dl are secureinthe knowledge that they are recognized at law as human beings
equaly deserving of concern, respect and consideration. It has a large remedial
component. ...

It must be recognized, however, aswel that the promotion of equdity under s. 15 has
amuchmore specific goal thanthe merediminationof digtinctions. If theCharter was
intended to diminatedl ditinctions, thenthere would be no place for sections suchas
27 (multiculturd heritage); 2(a)(freedom of conscience and religion); 25 (aborigina
rights and freedoms); and other such provisons designed to safeguard certain
diginctions. Moreover, the fact that identica trestment may frequently produce
serious inegudlity is recognized in s. 15(2), which states that the equdlity rightsin s.
15(1) do “not preclude any law, program or adtivity that has as its object the
amdioration of conditions of disadvantaged individuas or groups... .” [Emphesis
added.]

A year later, Wilson J,, in her dissenting reasons in Harrison v. University of British
Columbia, [1990] 3 SC.R. 451, aso made reference to the language of s. 15(2) as
supporting s. 15(1)’ s gpplicability to protect differentia treetment focused onamdiorating the
conditions of disadvantaged persons (at pp. 474-75):

... a the very least the purpose of this section [15(2)] is to enshrine the notion of the
viability, indeed the necessity, of measures designed to redress the dradtic effects of
disrimingion. By itstermss. 15(2) informs us that measures aimed at andioraing
the conditions of those who are disadvantaged because of such personal
characterigtics as race, sex and age (those in other words who have been the victims
of discrimination) are conditutionally permissble. In this way subsection (2)
strengthens the notionadopted by this Court in Andrews that whet lies at the heart of
the equdity guarantee is protection from discrimination. [Emphasis added.]

These are just two examples of how the language of s. 15(2) has provided interpretive

assistance in the development of the discrimination andyss in s, 15(1). However, the
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respondents have argued, and the Ontario Court of Appedl has agreed, that s. 15(2) has an
independent role to play withins. 15.  Although agreeing that s 15(2) isintegra to the meaning
of the equdity interest in s. 15, the respondents submit that s. 15(2) must play anindependent
role in gtuations invaving a targeted amdiorative program. In effect, they have urged this
Court to accept that s. 15(2) can act to pre-empt or limit the s. 15(1) scrutiny.
Consequently, we are confronted with two competing gpproaches to understanding the
goplicationof s. 15(2) and itsrdationship withs. 15(1). Onthe one hand, s. 15(2) isregarded
asan interpretive ad to s. 15(1); providing conceptua depth and clarity on the substantive
nature of equdity. On the other hand, s. 15(2) is seen as an exemption or a defence to the
goplicability of the s. 15(1) discrimination andysis.

The tension betweenthese competing perspectives onthe interpretationand goplicability of s.
15(2) isreflected in a number of inconsstent lower court decisions onthe proper approachto
s. 15(2). Taking the exemptive gpproach, Smonsen J. in Manitoba Rice Farmers
Association v. Human RightsCommission (Manitoba) (1987), 50 Man. R. (2d) 92 (Q.B.),
held that an amdiorative program designed for an identifiable disadvantaged group could be
savedunder s. 15(2) if the government could establishthat the programwasrationaly designed
inorder to redress the cause of the disadvantage (at pp. 101-2). Inother words, the s. 15(2)
andyss was not only capable of being independently triggered, but it also imported and
displaced the judtificationandyssfroms. 1 of the Charter. In Willocks supra, Watt J. also
felt that s. 15(2) works to exempt any finding of as. 15(1) violation. However, Watt J.
focused his andysis on congdering whether the diginctions tied to the amdiorative program
created “grossunfairness’ (p. 571).

Sill another interpretation originates from the decision of the Ontario Court of Appeal in
Roberts, supra. Although that case dedt with s. 14(1) of the Ontario Human Rights Code,
that provison was seen to have the same purpose as s.15(2) of the Charter and both
provisons should, therefore, be interpreted in a congruent manner (at p. 405). Weiler JA.,

for the mgority, found that s. 14(1) of the Ontario Human Rights Code had two purposes:
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(i) the exemption of affirmative action programs from review, and (ii) the promotion of
substantive equdity. However, given the need to promote substantive equdlity, s. 14(1) could
only be invoked as an exemptive clausein Stuations wherearationa connectionexistsbetween
the prohibited ground of discrimination and the program (see dso Slano v. The Queen in
Right of British Columbia (1987), 42 D.L.R. (4th) 407 (B.C.S.C.)). In contrast to
Manitoba Rice Farmers, supra, the Roberts gpproach did not demand that the government
demondtrate the program’ s effectiveness.
The“rationa connection” test outlined in Roberts supra, squarely matches the approach to
examining the “correspondence factor” embedded in the s. 15(1) andyds outlined above. |
am not at dl surprised by this conceptua pardld snce the Roberts andyds begins with the
premise that ameliorative programs are generdly to beregarded as consstent with s. 14(1)’s
god of promoting substantive equdity. It is precisdly this same premise which grounds my
approach to understanding the interrelationship between ss. 15(1) and 15(2) and, for the
reasons outlined below, | find that s. 15(2) can be understood as confirming the substantive
equality approach of s. 15(1). However, inview of emerging equdity jurisprudenceitisworth
emphasizing that | do not foreclose possibility that s. 15(2) may be independently applicable
to acasein the future.
Colleen Sheppard, in Litigating the Relationship Between Equityand Equality (1993), a
study paper prepared by Ontario Law Reform Commission, pointed out that interpreting s.
15(2) asanexemptionor defence requiresthe courtsto inappropriately frame equity programs
as condituting prima facie violaions of s. 15(1). Such a view is inconsggtent with the
substantive equdity andyd's and encourages a negative gpproach to ameliorative programs.
In thisregard, she stated at p. 2:

... equity programs should be understood as integra to, and consistent with, legal

guarantees of equdityfor historicaly disadvantaged groupsinsociety, thereby rejecting

the view that affirmetive action is asource of discrimination. Thus, affirmative action

is presented as an expression of equdity, rather than an exception toit.
and a p. 20:
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“Any law, program or activity that has asits object the amelioration of conditions of
disadvantaged individuas or groups’, which is the phrase used insection 15(2) of the
Charter, should be understood as an eucidation of what equdity isdl about, rather
than the threshold question for delinesting exceptions to equality. Treating specid
programs to remedy disadvantages as exceptions to equdity, rather thanexpressons

of it, dlowsjudges to uphold such programs while continuing to adhere to aforma
undergtanding of equdlity.

On the other hand, Mark A. Drumbl and John D. R. Craig argue that s. 15(2) should be
viewed as adefenceto as. 15(1) violation since s. 15(2), properly construed, is concerned
with promoating state action beyond the subgtantive equdity requirement set out ins. 15(2) (i.e.,
the cregtion of affirmative action programs) (“Affirmative Action in Question: A Coherent
Theory for Section 15(2)” (1997), 4 Rev. Const. Sudies 80). Specificaly, & p. 85, these
authors explain:
... Section15(1) aready gives effect to the principle of substantive equaity within the
Canadian condtitutiond framework, section 15(2) must permit some forms of date
action which pursue objectives beyond what is commonly understood as substantive
equdlity. Any other conclusionwould render section 15(2) redundant. Thisconclusion
is reinforced by the broad wording of section 15(2), Snce the provison seemingly
immunizesfrom condtitutiond review any governmenta law or programwhichhasthe
obj ectiveof improving the circumstances of members of a‘have-not’ category, even
if the law or program imposes substantial burdens on other persons, induding other
‘have-nots” Assuming thisto be true, then the scope of section 15(2) could extend
consderably beyond the principle of substantive equdity. [Emphasisin origind.]
Accepting this perspective, however, means adopting alimited understanding of what is meant
by subgtantive equadity and, moreimportantly, anapproachthat would regressvely narrow the
scope of s. 15(1)’ s application. As outlined in the preceding s. 15(1) andysis, the s. 15(1)
directed contextua andysis does not proceed on the basis of smplistic comparisons or
categorizations of ‘haves and ‘have-nots. The authors concern that s. 15(2) be made
avallable in order to address the complexity of divergty in a continuum of disadvantage and
privilege is adequately addressed in the s. 15(1) andysis whichhasfully integrated this holistic

approach.
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In this regard, Edward M. lacobucci stated, in “ Antidiscrimination and Affirmative Action
Policies: Economic Efficiency and the Constitution” (1998), 36 Osgoode Hall L.J. 293, at p.
326:
The debate iswhether section15(2) infor msthe interpretation of section 15(1), which
if true indicates that while section 15(2) is not absolutely necessary to establishing
equdity rights, it isimportant in determining the scope of the equdity rights set out in
section 15(1). Under this view, section 15(2) admittedly does not set out any new
rights, but it is not redundant. [Emphasisin origind ]
He goes on to say that the preferred view isrecognizing s. 15(2) as an interpretive ad to s.
15(1), since taking the exemptive approach means that afirmetive action programs are

construed as somehow conflicting with the purpose of s. 15(1).

2. The Rdationship Between Sections 15(1) and 15(2)

The plain meaning of the language inthese subsections is consistent with the view that s. 15(2)
is confirmatory and supplementary to s. 15(1). In this respect, it is clear that the s. 15(2)
phrase “does not preclude’” cannot be understood as language of defence or exemption.

Rather, this language indicates that the norma reading of s. 15(1) indudes the kind of specid

program under review in this appeal. Indeed, Wdter S. Tarnopolsky noted that the drafters
of s. 15 added s. 15(2) out of “excessve caution”, intending to bol ster the substantive equdity
approach in s. 15(1), since, at the time the Charter was being drafted, there was aworry that
afirmaive action programs would be over-turned onthe basis of reversediscrimination(“The
Equdity Rightsin the Canadian Charter of Rights and Freedoms’ (1983), 61 Can. Bar Rev.
242; Re MacVicar and Superintendent of Family & Children Services(1986), 34 D.L.R.
(4th) 488 (B.C.S.C.); and Helena Orton, “ Section 15, Benefits Programs and Other Benefits
at Law: The Interpretationof Section 15 of the Charter snce Andrews’ (1990), 19 Man. L.J.
288, at p. 299). Inshort, s. 15(2) is referenced to the s. 15(1) subsection and there is no
language of exemption; onitsface s. 15(2) describes the scope of the s. 15(1) equdlity right
(lacobucci, supra, a p. 328, ftn. 85).
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| would aso note in gating that s. 15(2) acts as an interpretive ad to s. 15(1) that such an
interpretation ensures the internal coherence of the Charter as a working statute. A smilar
concluson was madein relation to the Charter mohility right in Canadian Egg Marketing
Agency v. Richardson, [1998] 3 S.C.R. 157. In that case the Court was asked whether ss.
6(2)(b) and 6(3)(a) of the Charter were to be read together as establishing an internaly
qudifiedright, or whether s. 6(2)(b) establishes a self-contained right whichwas only externdly
qudified by s. 6(3)(a). In deciding that these provisons were interpretively interdependent,
lacobucci and Bastarache JJ. commented as follows (at para. 54):

In our view, udng s. 6(3)(a) as an independent saving provison is redundant and
potentialy confusng. This Court has recognized that the mobility right articulated in
s. 6(2)(b) must beread in light of the discrimination provision contained in s. 6(3)(a)
or ese be manifestly too broad. given the heading ‘Mobility Rights. Once this
interpretive interdependence is recognized, it ismorecoherent to read the two sections
together as defining asnale right, rather than one right which is externdly ‘saved’ by
ancother. [...] The discrimination provison should be fuly integrated into an
understanding of the purpose and scope of the mobility right described in s. 6(2)(b).
Section 6(3)(a) isnot a‘saving’ provison in the way inwhichs. 6(3)(b). s. 6(4) or s.

1 of the Charter are, since none of these sectionsis essentid to defining the purpose
of the sectionsthey limit. [Emphasis added ]

Fndly, Drumbl and Craig, supra, conceded that treating s. 15(2) as anexceptionor defence
would render s. 1 of the Charter redundant (at p. 122). Such an approach would be
inconsstent withthe overall structure of the Charter, and consequently it is preferable, aswas
the casein Canadian Egg Marketing, supra, to recognize the interpretive interdependence
of ss. 15(1) and 15(2).

In summary, at this stage of the jurisprudence | see s. 15(2) as confirmatory of s. 15(1) and,
inthat respect, damantsarguing equdity damsinthe future should firg be directedto s. 15(1)
sgncethat subsection can embrace ameliorative programs of the kind that are contemplated by
S. 15(2). By doing that one can ensure that the program is subject to the full scrutiny of the
discriminationanalyss, as well as the possbility of as. 1 review. However, asalready stated,
we may well wish to reconsider this matter at a future timein the context of another case.

E. TheFirst Nations Fund Is Intra Vires the Province' s Constitutional Jurisdiction
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While the gppdlants agree that s. 91(24) of the Constitution Act, 1867 does not preclude
provincia programs aimed at aborigina peoples or communities, they submit that the province
has strayed into the fidd of exdusive federd jurisdiction by defining which groups of aborigind
peoples are “First Nations’ for the purposes of the casino project. 1n short, they argue that
this approach has undermined the “Indianness’ or aborigindity of non-gatus and Métis
aborigind communities.
This Court addressed the s. 91(24) federal jurisdictionin Del gamuukwv. British Columbia,
[1997] 3 S.C.R. 1010, and, at para. 181, Lamer C.J. offered the following description of the
core of that jurisdiction as it rdates to the integrity of “Indianness’:
... 88| mentioned earlier, s. 91(24) protects a core of federd jurisdiction even from
provincid laws of generd application, through the operation of the doctrine of
interjurisdictional immunity. That core has been described as matters touching on
“Indianness’ or the “core of Indianness’ (Dick, supra, at pp. 326 and 315; also see
Four B, supra, at p. 1047; and Francis, supra, at pp. 1028-29). The core of
Indianness at the heart of s. 91(24) has been defined in both negative and postive
terms. Negativdy, it has been hdd to not include labour relations (Four B) and the
driving of motor vehicles (Francis). The only postive formulation of Indiannesswas
offered in Dick. Speaking for the Court, Beetz J. assumed, but did not decide, that
a provindd hunting law did not apply proprio vigore to the members of an Indian
band to hunt and because those ectivitieswere“ & the centre of what they do and what
they are’ (at p. 320). Butin Van der Peet, | described and defined the aborigina
rightsthat are recognized and affirmed by s. 35(1) inasmilarfashion, as protecting the
occupation of land and the activities which are integrd to the distinctive aboriginal

culture of the group cdlaming the right. It followsthat aborigind rights are part of the
core of Indianness at the heart of s. 91(24).

In my opinionthereisnathinginthe casino program affecting the core of the s. 91(24) federd
jurisdiction. The Ontario government issmply using the definitionof band found in the federd
Indian Act. The province has done nothing to impair the status or capacity of the gppellants
as aborigind peoples. Furthermore, in Pamajewon, supra, this Court found that gambling,
or the regulaion of gambling activities, is not an aborigind right. Consequently, this casno
program cannot have the effect of violaing the rights affirmed by s. 35(1) of the Constitution
Act, 1982, and does not agpproach the core of aborigindity. | agree with the Ontario Court
of Apped, therefore, that the casino program falswithin the provincid spending power, and

the province did not act in any way to encroach upon federd jurisdiction.
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VII. Conclusons and Disposition

Inthe result, | would dismiss the gpped. Inaddition, | agreewith the Ontario Court of Appedl

that no costs should be ordered.

| would answer the condtitutiona questions as follows:

Question 1.

Does the excluson of the appellant aborigind groups from the First Nations
Fund, and from the negotiations on the establishment and operation of the
Fund, set up pursuant to s. 15(1) of the Ontario Casino Corporation Act,
1993, S.0. 1993, c. 25, on the grounds that they are not aborigina groups
registered as Indian Act bands under the Indian Act, R.S.C., 1985, c. I-5,
violate s. 15 of the Canadian Charter of Rights and Freedoms?

No.

If the answer to question No. 1 is yes, is the violation demongrably judtified
under s. 1 of the Canadian Charter of Rights and Freedoms?

In view of the answer to Question 1, it is not necessary to answer this
question.

Is the exclusionof the appd lant aboriginad groupsfromthe First Nations Fund
of the Casno Rama Project, and from the negotiations on the establishment
and operation of the Fund on the grounds that they are not aboriginad groups
registered as Indian Act bands under the Indian Act, R.S.C., 1985, c. I-5,
ultra vires the power of the province under the Constitution Act, 18677

No.
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Appeal dismissed.
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