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Constitutional law — Aboriginal rights— Right to bring goods across S.
Lawrence River for purposes of trade — Whether Mohawks of Akwesasne haveright to
bring goods into Canada from U.S. for trading purposeswithout paying customsduties
-- Whether claimed right incompatible with Canadian sovereignty — Constitution Act,
1982, s. 35(1).

Evidence -- Aboriginal rights — Evidence to be adduced to establish
aboriginal right — Assessment of evidence in aboriginal claims.

The respondent is a Mohawk of Akwesasne and a descendant of the Mohawk
nation, one of the palities of the Iroquois Confederacy prior to the arrival of Europeans. In
1988, the respondent crossed the internationa border bearing goods purchased in the United
States. He declared the goods to Canadian customs agents but asserted that aoriginad and
treety rights exempted him from paying duty. He was permitted to continue into Canada but
advisad he would be charged duty. The goods except some motor oil were presented to the
Mohawk community of Tyendinaga as gifts The oil was taken to a store in Akwesasne for
resde to membersof that community. The respondent was served with aclaim for unpaid duty
and sought declaratory relief. The Federd Court, Trid Divisonheld that the respondent had
an aborigind right to cross the border fredy without having to pay customs duties on goods
destined for persond and community use as well as for noncommercia scale trade with other
First Nations. The Federal Court of Appeal affirmed an aborigind right to bring goods into
Canada duty-free, subject to limitations based on the evidence of the traditional range of

Mohawk trading.

Held: The gpped should be dlowed. The damed aborigind right has not been
established.  The respondent must pay duty on the goods imported into Canada.
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Per McLachlin C.J. and Gonthier, lacobucci, Arbour and LeBdl JJ.: Under
English colonid law, the pre-existing laws and interests of aborigind societieswere absorbed
into the common law as rights upon the Crown’s assertion of sovereignty unless these rights
were surrendered, extinguished or inconsstent with Crown sovereignty. The enactment of s.
35(1) of the Constitution Act, 1982 accorded congtitutiond status to existing aborigingd and
treaty rights, including the aborigind rights recognized at common law. However, the
government retained the jurisdictionto limit aborigind rightsfor judiifiable reasons inthe pursuit
of subgtantial and compelling public objectives. Thetest to establish an aborigind right focuses
ontheintegra, defining features of the relevant aborigina society beforethe Crown’ sassertion
of sovereignty. A clamant must prove that a modern practice, custom or tradition has a
reasonable degree of continuity witha practice, traditionor customthat was in existence prior
to contact with the Europeans.  The practice, tradition or custom must have been integral to
the digtinctive culture of the aborigind people in the sense that it distinguished or characterized
ther traditiond culture and lay at the core of the aborigina peopl€e s identity.

The initid step is to ascertain the true nature of the claimed right, without
assessing itsmeritsor artificialy broadening or narrowing the right. Thisrequiresexamining (1)
the nature of the actionwhichthe gpplicant isdaming was done pursuant to anaborigind right;
(2) the nature of the governmenta legidation or action aleged to infringe the right, i.e. the
conflict betweenthedamand thelimitation; and (3) the ancestral traditions and practicesrelied
uponto establish the right. An applicationof thesefactorsinthis case suggeststhat the claimed
right is properly characterized as the right to bring goods across the Canada-United States
boundary at the St. Lawrence River for purposes of trade. Thedamisfor a right to trade
simpliciter and necessarily entails a mobility right because the right to bring goods across the
. Lawrence River for purposes of trade involves travel. The right should not be qudified as
a right to bring goods without paying duty or taxes because such a limitation should be
consdered a the infringement stage. Technicaly, the right should be characterized as aright
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to bring goods across the St. Lawrence River as opposed to the international border, a
condruction of newcomers. However, in modern terms, the river and the border are

equivalent.

Aborigind rightsdams give riseto inherent evidentiary difficulties. However, the
rights protected under s. 35(1) should not be rendered illusory by imposing an impossible
burden of proof. The rules of evidence must therefore be gpplied flexibly, in a manner
commensurate with the inherent difficulties posed by aborigina cams. Since damants must
demondtrate features of pre-contact society in the absence of written records, oral histories
may offer otherwise unavailable evidence of ancestra practices and aborigind perspectives.
Ora higtories are admissible as evidence where they are both useful and reasonably reliable,
subject dways to the exclusonary discretion of the trid judge. In determining the usefulness
and reiability of ord histories, judges must resst facile assumptions based on Eurocentric
traditions of gatheringand passing on historicd facts. Here, the parties presented evidencefrom
historians and archeologists. Theaborigind perspectivewassupplied by ora historiesof elders
suchasthe respondent. The respondent’ stestimony, confirmed by archaeol ogica and hitorica
evidence, was useful and the trid judge did not err in finding the respondent’ s evidence to be
credible and religble.

There are no precise rules or absolute principles governing the interpretation or
weighing of evidence in support of aborigind clams. The laws of evidence must ensure that
the aborigina perspective is given due weight but consciousness of the special nature of
aborigina dams does not negate generd principles governing evidence. Clams mugt ill be
established on persuas ve evidence demongtrating vaidity onabaance of probabilities. Inthe
present case, the evidence indicates that the Mohawkstravelled north on occasion and trade
was a diginguishing feature of thar society. The evidence does not show, however, an

ancestrd practice of trading north of the St. Lawrence River. Mohawk trade at the time of
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contact fdl predominantly dong aneast-west axis. Thereevant evidence supporting theclam
congsts of asgngle ceremonid knife, treatiesthat make no referenceto pre-existing trade, and
the mere fact of Mohawk involvement in the fur trade. While appellate courts grant
consderable deference to findings of fact made by trid judges, the finding of a cross-border
trading right inthiscaserepresents, inview of the paucity of the evidence, a“ clear and papable
error”. Evidentiary principles must be senstively gpplied to aboriginad claims but they cannot
be strained beyond reason.

In any event, even if deference were granted to the trid judge's finding of pre-
contact trade relaions between the Mohawks and First Nations north of the St. Lawrence
River, the evidence does not establishthis northerly trade as a defining feature of the Mohawk
culture. The clamed right implicatesaninternationa boundary and, consequently, geographica
condderations are clearly rdevant to the determination of whether the trading in this case is
integrd to the Mohawks' culture. Even if the trid judge' s generous interpretation of the
evidence were accepted, it discloses negligible trangportation and trade of goods by the
Mohawks north of the St. Lawrence River prior to contact. Thistrade was not vitd to the
Mohawks' collective identity. It follows that no aborigind right to bring goods across the
border for the purposes of trade has been established.

Since the respondent has not proven his claim to an aborigind right, thereis no
need to comment on the extent, if any, to which colonid laws of sovereign successon are

relevant to the definition of aborigind rights under s. 35(1) of the Constitution Act, 1982.

Per Mgor and Binnie JJ.: It is agreed that even if Mohawks did occasionally
trade goods acrossthe St. Lawrence River with First Nations to the north prior to contact, this
practice was neither a defining feature of ther culturenor vitd to their collective identity. There

are, however, additional consderations for alowing the appedl. In this case, an issue arises
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about the sovereignty implications of the internationd trading and mohbility right claimed by the
respondent as a citizen of the Iroquois Confederacy.

Akwesasne lies at the jurisdictiond epicentre of the St. Lawrence River and
straddles the Canada-United States border, as well as provincia and state borders. This
crisscrossing of bordersthroughthe Mohawk community goes beyond mereinconvenienceand
condtitutes a Sgnificant burden on everyday living. The Mohawk people seek to diminish the
border disruption intheir lives, reunite a divided community, and find economic advantage in
the internationa boundary. That economic vaue of their daim is created by non-aborigind
society is not fatd to its existence. A frozen rights theory is incompatible with s. 35(1) and
aborigind rights are capable of growth and evolution.

Anaborigind right must be derived from pre-contact activity that was an dement
of a practice, custom or tradition integra to the aborigind community’s distinctive culture.
Traditional Mohawk homeands were in the Mohawk Valley (N.Y. State) but the Mohawks
historically travelled asfar north asthe St. Lawrence River valey. Inthat era, the Mohawks
were, and acted as, afully autonomous people within the Iroquois Confederacy. Territorial
boundaries changed as a militarily powerful Iroquois Confederacy spread to and aong the St.
Lawrence River displacing other aborigind inhabitants. While none of the boundaries between
First Nation Territories in pre-contact times corresponded with the present international
boundary at Akwesasne, such boundariesexisted and, under traditiona practicesand customs,
they were respected by the Mohawks in times of peace.

Counsd for the respondent does not dispute Canadian sovereignty. He seeks
Mohawk autonomy withinthebroader framework of Canadian sovereignty. The respondent's
clamisnot just about physical movement of people or goods in and about Akwesasne. Itis
about the Mohawks aspiration to live asif the international boundary did not exi<t.
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Whereas higoricdly the Crown may have been portrayed as an entity acrossthe
seas with which aborigind people could scarcely be expected to identify, this was no longer
the case in 1982 when the s. 35(1) reconciliation process was established. The Condtitution
was patriated and dl aspects of our sovereignty became firmly located within our borders. If
the principle of “merged sovereignty” aticulated by the Royal Commission on Aborigina
Peoplesisto have any true meaning, it must include at |least the idea that aborigind and non-
aborigina Canadians together forma sovere gnentitywitha measure of common purpose and
united effort. It isthis new entity, as inheritor of the historical atributes of sovereignty, with
which exiging aborigina and treety rights must be reconciled. The condtitutiona objectiveis
reconciliation not mutud isolation. What is sgnificant is that the Royd Commission itsdlf sees
aborigina peoples as ful participants with non-aborigina peoples in a shared Canadian
sovereignty. Aborigind peoples do not sand in opposition to, nor are they subjugated by,
Canadian sovereignty. They are part of it.

The respondent's daim presentstwo defining elements. He assarts atrading and
mohility right across the international boundary and he attaches this right to his current
citizenship not of Canada but of the Haudenosaunee (Iroquois) Confederacy with its capita

in Onondaga, New Y ork State.

A treaty right is an dfirmative promise by the Crown which will be interpreted
generoudy and enforced in a way that upholds the honour of the Crown. In the case of
aborigind rights, thereis no historica event comparable to the treaty-making processin which
the Crown negotiated the right or obligation sought to be enforced. Therespondent'sclamis
rooted in practices which he says long preceded the Mohawks first contact with Europeans
in 1609.
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Britishcolonid law presumed that the Crown intended to respect aborigind rights
that were neither unconscionable nor incompatible withthe Crown’ ssovereignty. Courtshave
extended this recognition to practices, cusoms or traditions integral to the aboriginal
community’s digtinctive culture. While care must be taken not to carry forward doctrines of
British colonid law intointerpretations of s. 35(1) without careful reflection, s. 35(1) was not
a wholesde repudiation of the common law. The notion of incompatibility with Crown
sovereignty was a defining characteristic of sovereign successionand therefore alimitation on
the scope of aborigind rights. For example, important asthey may have been to the Mohawk
identity as a people, it could not be said that pre-contact warrior activities gave rise under
successor regimesto alegal right under s. 35(1) to engage inmilitary adventures on Canadian
territory. This concept of sovereign incompatibility continuesto be an dement in the s. 35(1)
andysis, dbeit alimitation that will be sparingly applied. For the most part, the protection of
practices, traditions and customs that are distinctive to aborigind culturesin Canada does not

raise legitimate sovereignty issues a the definitiona stage.

With the cregtion of the internationa boundary in 1783, Akwesasne became the
point at whichBritish(and later Canadian) sovereignty came face to face with the sovereignty
of the U.S. Control over the mobility of persons and goods acrossaborder hasdways been
a fundamenta attribute and incident of sovereignty. States are expected to exercise their
authority over bordersin the public interest. The duty cannot be abdicated to the vagaries of
an ealier regime whose sovereignty has been eclipsed. Therefore, the internationa
trading/mohility right claimed by the respondent isincompatible withthe historical attributes of
Canadian sovereignty. Since the claimed aborigind right did not survive the trangtion to non-
Mohawk sovereignty, there was nothing in existence in 1982 to which s. 35(1) protection of
existing aborigind rights could attach.
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This concluson is not a odds with the purpose of s. 35(1) to bring about a
reconciliation of the interests of aborigina peoples with Canadian sovereignty. Aborigind
people are part of Canadian sovereignty and the accommodation of their rightsis not azero-
sum relationship betweenminority rightsand citizenship. Affirmation of the sovereign interest
of Canadians as awhole, induding aborigina peoples, should not inthis case be seenas aloss
of legitimate condtitutional gpace for aborigind peoples. To extend condtitutiona protection
to the respondent's claim would overshoot the purpose of s. 35(1). In terms of sovereign
incompatibility, the respondent’ sdaimrel atesto nationd intereststhat dl of us have incommon
rather thanto didinctive intereststhat for some purposes differentiatean aborigina community.
Reconciliation of these interests in this particular case favours an affirmation of our collective
sovereignty. This conclusonneither forecl oses nor endorses any positionon the compatibility
or incompatihbility of internd sdf-governing indtitutions of First NationswithCrown sovereignty,

either past or present.
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CITATION

Before publication in the S.C.R., thisjudgment should be cited using the neutrd citation:
Mitchell v. M.N.R., 2001 SCC 33. Once the judgment is published in the S.C.R,, the

neutra citation should be used as apardld citation: Mitchell v. M.N.R., [2001] x
S.C.R. xxx, 2001 SCC 33.

THE CHIEF JUSTICE --

|. Introduction

This case raisesthe issue of whether the Mohawk Canadians of Akwesasne have
the right to bring goods into Canada from the United States for collective use and trade with
other First Nations without paying customs duties. Grand Chief Michagl Mitchdl daimsthat his
people have an aborigind right that ousts Canadian customs law. The government repliesthat
no such right exigts, first because the evidence does not support it and second because such a
right would be fundamentdly contrary to Canadian sovereignty. At the heart of the case liesthe
guestion of the evidence that must be adduced to establish an aborigind right.

Chief Mitchdl is a Mohawk of Akwesasne, a Mohawk community located just
west of Montredl, and a descendant of the Mohawk nation, one of the polities comprising the
Iroquois Confederacy prior to the arriva of Europeans. On March 22, 1988, Chief Mitchell
crosed the international border from the United Statesinto Canada, arriving at the Cornwall
cusoms office. He brought with hm some blankets, bibles, motor ail, food, dothing, and a
washing machine, dl of whichhad been purchased inthe United States. He declared the goods
to the Canadian customs agents but asserted that he had aborigina and tregty rights which
exempted him from paying duty on the goods. After some discussion, the customs agents
notified Chief Mitchdll that he would be charged $142.88 in duty, and they permitted him to
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continue into Canada. Chief Mitchell, dong with other Mohawks of Akwesasne, presented
everything but the motor ail to the Mohawk community of Tyendinaga. The giftswereintended
to symboalize the renewa of the historic trading rel ationship between the two communities. The
ol was taken to a store in Akwesasne territory for resde to members of that community. In
September of 1989, Chief Mitchdl was served with a Notice of Ascertained Forfeiture

claming $361.64 for unpaid duty, taxes and pendlties.

| conclude that the aborigind right claimed has not been established. The sparse
and tenuous evidence advanced in this case to prove the existence of pre-contact Mohawk
trading north of the Canada-United States boundary smply cannot support the claimed right.
Evenif deference is paid to the trid judge on thisfinding, any suchtrade was cdlearly incidentd,
and not integrd, to the Mohawk culture. Asaresult, Chief Mitchdl must pay duty on the goods
he imported to Canada.

I1. Enactments

Constitution Act, 1982

35. (1) The exiding aboriginad and treaty rights of the aborigind peoples of Canada
are hereby recognized and affirmed.

Customs Act, R.S.C. 1985, c. 1 (2nd Supp.)

17. (1) Imported goods are charged with duties thereon from the time of
importationthereof until suchtime as the dutiesare paid or the charge is otherwise removed.

(2) Subject to this Act, the rates of duties on imported goods shdl be the rates
applicable to the goods at the time they are accounted for under subsection 32(1), (2) or

().

(3) Whenever the importer of goods that have been released or any person
authorized pursuant to paragraph 32(6)(a) to account for goods becomes liable under this
Act to pay dutiesthereon, the owner of the goods at the time of rel ease becomesjointly and
severdly ligble, with the importer or person authorized, the pay the duties.
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31. Subject to section 19, no goods sl be removed from a customs office,

sufferance warehouse, bonded warehouse or duty free shop by any person other than an

officer inthe performance of his duties under this or any other Act of Parliament unlessthe
goods have been released by an officer.

153. No person shall

(c) wilfully, inany manner, evade or attempt to evade compliancewith any provison of this
Act or evade or attempt to evade the payment of duties under this Act.

159. Every person commits an offencewho smugglesor attemptsto smuggle into
Canada, whether clandestinely or not, any goods subject to duties, or any goods the

importation of which is prohibited, controlled or regulated by or pursuant to this or any
other Act of Parliament.

[11. Decisons

At tria ((1997), 134 F.T.R. 1), McKeown J. declared that Chief Mitchell
possesses anexiding aborigind but not a treaty right “to pass and repass fredy acrosswhat is
now the Canada-United States boundary induding the right to bring goods from the United
States into Canada for persona and community use without having to pay customs duties on
those goods.... The aborigina right indludestheright to bringthese goods fromthe United States
into Canada for noncommercid scale tradewithother First Nations’ (p. 75). Hefound that the
ancestors of the Akwesasne Mohawks lived in present-day New York State, with the
Adirondack mountains representing the northern boundary of ther territory. They travelled
north into what is now Canada and crossed what is now the Canada-United States boundary,
carrying with them goods for persona and community use. Further, he concluded that the area
around Akwesasne was used by the Mohawks prior to the arrival of Europeans for the
purposes of travel, diplomacy and trade. This history, he concluded, established an aborigina
right to bring goods across the present border free of duty, and to trade these goods with other

First Nations.
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McKeown J. accepted that the Mohawks, like other aborigina societies of North
America, were accustomed to the concept of boundaries and paying for the privilege of crossng
arbitrary linesestablished by other peoples. However, he concluded that this did not negatea
modernright to cross such boundaries duty-free because it merely condtituted regulation of the
underlying aborigind right to bring goods across boundaries fregly. The Customs Act did not
extinguish this right because it too was merely regulatory.

The Federal Court of Appeal ([1999] 1 F.C. 375), per Sexton JA., Isaac C.J.
concurring, affirmed McKeown J.’ s finding of an aborigind right to bring goods into Canada
duty-free, subject to limitations based on the evidence of the traditiona range of Mohawk
trading: the goods must have been purchased in New Y ork State; the goods must be brought
to a border crossing between New York and ether Ontario or Quebec; and if destined for
trade, such trade mus be only with other aborigind communities in those two provinces.
Léourneau JA. would have further narrowed the right by exduding a separate right of free
passage across the border, requiring Mohawks seeking to exercise the right to report at the
Cornwal customs office, and excluding a right to bring goods into Canadafor trade purposes

without the payment of customs duties.

V. Issues

The issue on appeal is whether Chief Mitchdl has an aborigind right which
precludes the impaosition of duty under the CustomsAct on certainimported goods. Theisue

can be addressed in the following manner:

A. What is the Nature of Aboriginal Rights?
B. What is the Aboriginal Right Claimed?
C. Hasthe Claimed Aboriginal Right Been Established?
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(1) Evidentiary Concerns — Proving Aboriginal Rights
(a) Admissihility of Evidence in Aboriginal Right Claims
(b) The Interpretation of Evidence in Aboriginal Right Claims
(2) Does the Evidence Show an Ancestral Mohawk Practice of Trading
North of the S. Lawrence River?
(3) Does the Evidence Establish that the Alleged Practice of Trading
Across the St. Lawrence River Was Integral to Mohawk Culture and
Continuous to the Present Day?
D. Is the Claimed Right Barred from Recognition as Inconsistent with Crown

Sovereignty?

Because | conclude that Chief Mitchdl has not established an aborigind right, | need not
address questions of extinguishment, infringement and judtification.

V. Andyss

A. What isthe Nature of Aboriginal Rights?

Long before Europeans explored and settled North America, aboriginad peoples
were occupying and using mogt of this vast expanse of land in organized, distinctive societies
with their own socia and politica structures. The part of North Americawe now cal Canada
was firgt settled by the French and the British who, from the first days of exploration, cdlamed
sovereignty over the land on behdf of thar nations. English law, which ultimately came to
govern aborigind rights, accepted that the aborigina peoples possessed pre-existing laws and
interests, and recognized ther continuance in the absence of extinguishment, by cession,
conquest, or legidation: see, e.g., the Royal Proclamation, 1763, R.S.C. 1985, App. I, No.
1, and R v. Sparrow, [1990] 1 S.C.R. 1075, at p. 1103. At the same time, however, the
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Crown asserted that sovereignty over the land, and ownership of its underlying title, vested in
the Crown: Sparrow, supra. Withthisassertion arose an obligation to treat aborigina peoples
farly and honourably, and to protect themfromexploitation, aduty characterized as“fiducary”
inGuerin v. The Queen, [1984] 2 S.C.R. 335.

Accordingly, European ssttlement did not terminate the interests of aborigina
peoplesaisng fromther historica occupation and use of the land. To the contrary, aborigina
interestsand customary laws were presumed to survive the assertion of sovereignty, and were
absorbed into the common law as rights, unless (1) they were incompatible with the Crown’s
assertionof sovereignty, (2) they were surrendered voluntarily via the treaty process, or (3) the
government extinguished them: see B. Sattery, “Undergtanding Aborigind Rights’ (1987), 66
Can. Bar Rev. 727. Barring one of these exceptions, the practices, cussomsand traditionsthat
defined the various aborigina societies as didinctive cultures continued as part of the law of
Canada: see Calder v. Attorney-General of British Columbia, [1973] S.C.R. 313, and
Mabo v. Queendand (1992), 175 C.L.R. 1, a p. 57 (per BrennanJ.), pp. 81-82 (per Deane
and Gaudron JJ.), and pp. 182-83 (per Toohey J.).

The common law gatus of aborigind rightsrendered them vulnerable to unilatera
extinguishment, and thus they were “dependent upon the good will of the Sovereign”: see S.
Catherine's Milling and Lumber Co. v. The Queen (1888), 14 App. Cas. 46 (P.C.), a p.
54. This stuation changed in 1982, when Canada s constitution was amended to entrench
exiging aborigind and treaty rights Constitution Act, 1982, s. 35(1). The enactment of s.
35(1) devated exising common law aborigind rights to condtitutional status (although, it is
important to note, the protection offered by s. 35(1) aso extends beyond the aborigind rights
recognized at common law: Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, at
para. 136). Henceforward, aborigind rights faling within the condtitutiona protection of s. 35

could not be unilaterally abrogated by the government. However, the government retained the
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jurisdiction to limit aborigind rights for judifiable reasons, in the pursuit of substantia and
compelling public objectives see R. v. Gladstone, [1996] 2 S.C.R. 723, and Delgamuukw,

supra.

In the semind cases of R v. Van der Peet, [1996] 2 S.C.R. 507, and
Delgamuukw, supra, this Court afirmed the foregoing principles and set out the test for
edablishing an aborigind right. Since s. 35(1) isamed at reconciling the prior occupation of
North America by aborigind societies with the Crown’s assertion of sovereignty, the test for
establishing an aborigina right focuses on identifying the integrd, defining features of those
societies. Stripped to essentia's, an aborigina claimant must prove amodern practice, tradition
or custom that has a reasonable degree of continuity with the practices, traditions or customs
that existed prior to contact. The practice, custom or tradition must have been “integral tothe
digtinctive culture’ of the aborigina peoples, in the sense that it distinguished or characterized
their traditional culture and lay at the core of the peoples identity. It must be a “defining
feature’ of the aboriginal society, suchthat the culturewould be “fundamentally altered” without
it. 1t must be afeature of “central sgnificance’ to the peoples’ culture, onethat “truly mede the

society what it was’™ (Van der Peet, supra, a paras. 54-59 (emphasis in original)). This

excludes practices, traditions and cusoms that are only margina or incidenta to the aborigind
society’ s culturd identity, and emphasizes practices, traditions and customs that are vitd to the

life, culture and identity of the aborigina society in question.

Once anaborigind right is established, the issue is whether the act whichgaverise
to the case at bar is an expression of that right. Aborigind rights are not frozen in ther pre-
contact form: ancestral rights may find modern expression.  The question is whether the

impugned act represents the modern exercise of an ancestra practice, custom or tradition.

B. What isthe Aboriginal Right Claimed?
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Before we can address the question of whether an aborigind right has been
established, we mud firgt characterize the rignt daimed. Theevent giving risetolitigation merdy
represents an aleged exercise of anunderlying right; it does not, initsdf, tell usthe scope of the
right clamed. Thereforeit is necessary to determine the nature of the clamed right. At this
inttial stage of characterization, the focus is on ascertaining the true nature of the claim, not

assessng the merits of this clam or the evidence offered in its support.

InVan der Pest, supra, at p. 53, the mgority of this Court provided threefactors
that should guide a court’ s characterization of a claimed aborigind right: (1) the nature of the
action which the applicant is daming was done pursuant to an aoorigind right; (2) the nature
of the governmentd legidation or actionaleged to infringe the right, i.e. the conflict betweenthe
clam and the limitation; and (3) the ancestrd traditions and practices reied upon to establish
theright. Theright daimed must be characterized in context and not distorted to fit the desired
result. 1t must beneither artificially broadened nor narrowed. An overly narrow characterization
risks the dismissd of valid cdlamsand an overly broad characterization risks ditorting the right
by neglecting the specific culture and higtory of the claimant’s society: see R v. Pamajewon,
[1996] 2 S.C.R. 821.

Chief Mitchdl characterizes his clam asthe right to enter Canada fromthe United
States with persona and community goods, without paying customs or duties, and theright to
trade these goodswithother First Nations. On the strength of this claimed right, he crossed the
Canada-United States boundary with persona and community goods, the action giving rise to
the case at bar. Although the motor oil wasthe only item trangported by Chief Mitchell that was
destined for resde, it can only be concluded that Chief Mitchell’s actions - and his case -
focusedin fact on trade. The clamants asserted that “trade and commerce|[ig| central to thar
soul”.  Witness after withess was asked to describe historicd Mohawk trading practices.
Furthermore, when Chief Mitchell exercised his dleged right, dl of the goods brought into
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Canada were trade-rdlated: they were intended as gifts to sed a trade agreement with
Tyendinaga and to sgnify renewed trading relations, in accordance with customary practice.
Thereforethe firg factor, the action claimed as an exercise of an aborigina right, suggeststhat
the heart of the daim isthe right to bring goods across the Canada-United States border for
purposes of trade.

The second factor, the nature of the conflict between the damed right and the
relevant legidation, while more neutrd, does not displace this conduson. Thelaw in conflict
with the dleged right is the Customs Act. It applies both to persona goods and goods for
trade.

Thethirdfactor tobe considered in characterizing the damisthe relevant traditions
and practices of the aborigind people in question. The ancestra aborigina practices upon
whichthe damant relies provide astrong indicationof the nature and scope of the right claimed.
Inthis case, the dlamants emphasize their ancestral trading practi ces; indeed these practices and
the aleged limitations on them raised by the gppellant, lie & the heart of the case. Asnoted,
the claimants assert that higtorically “trade and commerce|[ig] central to their soul”. One of the
clamant’s expert witnesses tedtified thet trade “came as easly to the Iroquois as living and
breething”. The government, while not denying that the Mohawkstraditiondly traded, asserts
that such trade did not extend north into what is now Canada and that, in any event, the

Mohawks traditiondly accepted the custom of paying tributes and duties to cross boundaries
established by other palities.

| concludethat the Van der Peet factors of the impugned action, the governmenta
action or legidation with which it conflicts, and the ancestrd practice rdied on, dl suggest the
damhereisproperly characterized asthe right to bring goods across the Canada-United States
boundary at the St. Lawrence River for purposes of trade.
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It may be tempting for a damant or a court to talor the right clamed to the
contours of the specific act a issue. In thiscase, for example, Chief Mitchell seeksto limit the
scope of his clamed trading rights by designating specified trading partners. Origindly, he
clamed the right to trade withother First Nations in Canada. After the Federal Court of Appesal
decison, hefurther limited his claim to trade with First Nations in Quebec and Ontario. These
sdf-imposed limitations may represent part of Chief Mitchell’s commendable strategy of
negotiating with the government and minimizing the potentia effects on its border control.
However, narrowing the claim cannot narrow the aborigina practice relied upon, whichiswhat
definestheright. The essence of the aleged Mohawk tradition was not to bring goods across
the St. Lawrence River to trade withdesi gnated communities, but rather to smply bring goods
to trade. Asamatter of necessity, pre-contact trading partners were confined to other First
Nations, but this higtorical fact isincidentd to the cdlam — the right to cross the St. Lawrence
River withgoods for personal use and trade. For example, in Gladstone, supra, the mgority
of this Court found an aborigind right to engage in the commercid trade of herring spawn, but
did not thenproceed to redtrict the Heiltsuk to their pre-contact First Nations trading partners.
Moreover, it isdifficuit to imagine how limitations on trading partnerswould operatein practice.
If Chief Mitchell trades goods to First Nations in Ontario and Quebec, there is nothing to
prevent them from trading the goods with anyone elsein Canada, aborigina or not. Thus, the
limitations placed onthe trading right by Chief Mitchell and the courts below artificidly narrow

the claimed right and would, a any rate, prove illusory in practice.

The trid judge characterized the right claimed as induding aright to engage in
“gmadl, noncommercid scaetrade’ (p. 12). He does not make it clear what inferences arise
from this characterization, but one possble inference might be that evidence of minimd pre-
contact trade would suffice to establish the right. | note without comment the practica

difficultiesinherent indefining “smdl, noncommercid scale trade” and the obviousfact that many
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amd| acts of trade may add up to more mgjor trade. For purposes of this apped, it sufficesto
note that Chief Mitchell did not seek at trid to limit his clam to small-scae or noncommercid
trade. While he did not damaright to trade goods brought acrossthe border inthe commercia
maingtream, he did assert aright to trade with other First Nations, without qualifying the scale
of such trade. He then caled evidence emphasizing the centrdity of trade to the ancestra
Mohawk way of life. Moreover, his express purpose in transporting the goods across the
border was the reviva of trading relaions with a neighbouring community. In these
circumstances, it seems inappropriate to place much weight on the limitation proposed by the

Federad Court, and the claimed right is best characterized as aright to trade ssimpliciter.

In another attempt at limitation, Chief Mitchdl deniesthat hisdam entalls the right
to pass fredy over the border, i.e., mohility rights. Perhgps recognizing that mobility has
become a contentious issue in recent cases (e.g., Watt v. Liebelt, [1999] 2 F.C. 455 (C.A));
R v. Campbell (2000), 6 Imm. L.R. (3d) 1), he answers that his daim is contingent on his
exidingright to enter Canada pursuant to the Canadian Charter of Right and Freedomsand
the Immigration Act, R.S.C. 1985, c. I-2. Hedoes not seek aright to enter Canadabecause
he does not require such aright. Again, however, narrowing the claim cannot narrow the
aborigina practicethat definesthe claimed right. Anaborigina right, once established, generdly
encompasses other rights necessary to its meaningful exercise. In R. v. Coté, [1996] 3S.C.R.
139, for example, it was held that the right to fish for food in a specified territory necessarily
encompassed a right of physical access to that territory. The evidence in the present case
showed that trade involved travel. It follows that any finding of a trading right would aso
confirm amohility right.

The Attorney Genera of Manitoba raises two additional points about the
characterization of theright. First, he arguesthat the dam should not be characterized in the

negdaive. The originad clam was to bring goods across the border “without having to pay any
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duty or taxeswhatsoever to any Canadiangovernment or authority”. Manitoba arguesthat the
right should be characterized smply as aright to bring goods, without qudification. | agree.
Asin thefishing and hunting cases, once an exiding right is established, any redtriction on that
right through the impodtion of duties or taxes should be considered at the infringement stage:
see, e.g., R v.Adams, [1996] 3S.C.R. 101; C6té supra; R v. Nikal, [1996] 1 S.C.R. 1013;
Gladstone, supra; see dso R. v. Badger, [1996] 1 S.C.R. 771. The right daimed in those

cases was not the right “to fish (or hunt) without redtriction”. Similarly, heretheright isnot “to

bring trade goods without having to pay duty”; properly defined, the right claimed is to bring

trade goods simpliciter.

Manitoba also argues that the right should not be construed as aright to cross the
border. Technicdly this argument is correct, as the border is a congtruction of newcomers.
Aborigind rights are based on aborigind practices, cusoms and traditions, not those of
newcomers. Thisobjection can bededt with amply: theright dlaimed should beto bring goods
acrossthe St. Lawrence River (whichaways existed) rather thanacrossthe border. In modern

terms, the two are equivalent.

Properly characterized, then, the right daimed inthiscaseistheright to bring goods

across the St. Lawrence River for the purposes of trade.

C. Hasthe Claimed Aboriginal Right Been Established?

Van der Peet set out the test for establishing an a@borigina right protected under
S. 35(1). Briefly stated, the clamant is required to prove: (1) the existence of the ancestrd
practice, custom or tradition advanced as supporting the daimed right; (2) that this practice,

custom or tradition was “integrd” to his or her pre-contact society in the senseit marked it as
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diginctive, and (3) reasonable continuity between the pre-contact practice and the
contemporary dam. | will consder each of these dements in turn.  Firdt, however, it is
necessary to consider the evidence uponwhichdams may be proved, and the approach courts

should adopt in interpreting such evidence.

(1) Evidentiary Concerns— Proving Aborigina Rights

Aborigind right claims give rise to unique and inherent evidentiary difficulties.
Claimants are caled upon to demonstrate features of their pre-contact society, across aguif of
centuries and without the aid of written records. Recognizing these difficulties, this Court has
cautioned that the rights protected under s. 35(1) should not be rendered illusory by imposing
an impossible burden of proof on those claiming this protection (Smonv. The Queen, [1985]
2.S.C.R. 387, a p. 408). Thusin Vander Pest, supra, the mgority of this Court stated that
“a court should approach the rules of evidence, and interpret the evidence that exidts, with a
consciousness of the specia nature of aborigind dams, and of the evidentiary difficulties in
proving aright which originates in times where there were no written records of the practices,

customs and traditions engaged in” (para. 68).

This guiddine applies both to the admissibility of evidence and weighing of
aboriging ora history (Van der Peet, supra; Delgamuukw, supra, at para. 82).

(& Admissibility of Evidencein Aboriginal Right Claims

Courtsrender decisionsonthebasis of evidence. Thisfundamentd principle applies
to aborigind cdlams as much asto any other dam. Van der Peet and Del gamuukw &firm the
continued applicability of the rules of evidence, while cautioning that these rulesmust be applied

flexibly, in amanner commensurate with the inherent difficulties posed by such clams and the
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promise of reconciliationembodied ins. 35(1). Thisflexibleapplication of therulesof evidence
permits, for example, the admissibility of evidence of post-contact activitiesto prove continuity
with pre-contact practices, customs and traditions (Van der Peet, supra, at para. 62) and the

meaningful consderation of various forms of ord history (Delgamuukw, supra).

The flexible adaptation of traditiond rules of evidence to the chalenge of doing
judtice in @oorigind damsis but an application of the time-honoured principle that the rules of
evidenceare not “cast in sone, nor are they enacted in avacuum” (R v. Levogiannis, [1993]
4 SC.R. 475, a p. 487). Rather, they are animated by broad, flexible principles, applied
purposively to promote truth-finding and fairness. Therulesof evidence should facilitatejustice,
not stand inits way. Underlying the diverse rules on the admissibility of evidence are three
ampleidess. Firg, the evidence must be ussful in the senseof tending to prove afact rdevant
totheissuesinthe case. Second, the evidence must be reasonably reliable; unreliable evidence
may hinder the search for the truth more thanhdpit. Third, even useful and reasonably reliable
evidence may be excluded in the discretion of the trid judge if its probative vaue is
overshadowed by its potentia for preudice.

In Delgamuukw, mindful of these principles, the mgority of this Court held that
the rules of evidence must be adapted to accommodate ord histories, but did not mandate the
blanket admissibility of such evidence or the weight it should be accorded by the trier of fact;
rather, it emphasized that admissibility must be determined on a case-by-case basis (para. 87).
Oral higtories are admissble as evidence where they are both useful and reasonably rdligble,

subject aways to the exclusionary discretion of the trid judge.

Aborigina ora histories may meet the test of usefulnessontwo grounds. First, they
may offer evidence of ancestral practices and ther sgnificance that would not otherwise be

avalable. No other means of obtaining the same evidence may exigt, given the absence of
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contemporaneous records. Second, ord histories may provide the aborigina perspective on
theright clamed. Without such evidence, it might be impossible to gain a true picture of the
aborigind practice relied on or its Sgnificance to the society in question. Determining what
practices existed, and diginguishing centrd, defining features of a culture from traits that are
margind or peripherd, isno easy task at aremove of 400 years. Cultura identity isasubjective
matter and not easly discerned: seeR. L. Barshand J. Y. Henderson, “The Supreme Court's
Van der Peet Trilogy: Naive Imperidism and Ropes of Sand” (1997), 42 McGill L.J. 993, at
p. 1000, and J. Woodward, Native Law (loose-legf), at p. 137. Also see Sparrow, supra,
at p. 404; Delgamuukw, supra, at paras. 82-87, and J. Borrows, “The Trickgter: Integrd to

aDidtinctive Culture’ (1997), 8 Constitutional Forum 27.

The second factor that must be considered in determining the admissbility of
evidenceinaborigind casesisrdiability: doesthe witnessrepresent areasonably religble source
of the particular people’s higory? The tria judge need not go so far as to find a specia
guarantee of riability. However, inquiries as to the witness's ability to know and testify to
ordly transmitted aborigind traditions and history may be appropriate both on the question of
admisshility and the weight to be assigned the evidence if admitted.

Indeterminingthe usefulnessand rdiability of oral histories, judges mudt resist facile
assumptions based on Eurocentric traditions of gathering and passing on higtorical facts and
traditions. Ord historiesreflect the distinctive perspectivesand cultures of the communitiesfrom
which they originate and should not be discounted smply because they do not conform to the
expectations of the non-aborigind perspective. Thus, Delgamuukw cautions againg facildy
rgecting ora histories smply because they do not convey “higtoricd” truth, contain eements
that may be dlassfied as mythology, lack precise detail, embody materia tangential to the

judicid process, or are confined to the community whose history is being recounted.
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Inthiscase, the partiespresented evidence fromhistorians and archaeologists. The

aborigind perspective was supplied by ora histories of elders such as Grand Chief Mitchdll.
Grand Chief Mitchdl’s tetimony, confirmed by archaeological and higtorica evidence, was
especidly useful because he was trained froman early age inthe history of his community. The
trid judge found his evidence credible and rdlied on it. He did not err indoing so and we may

do the same.

(b) The Interpretation of Evidence in Aboriginal Right Claims

The second facet of the Van der Peet approach to evidence, and the more
contentious issue in the present case, relates to the interpretation and weighing of evidencein
support of aborigind dams onceit has cleared the threshold for admission. For the most part,
the rules of evidence are concerned with issues of admisshility and the means by which facts
may be proved. AsJ. Sopinkaand S.N. Lederman observe, “[t]he vaue to be given to such
facts does not ... lend itsdf as readily to precise rules.  Accordingly, there are no absolute
principleswhich govern the assessment of evidence by thetria judge’ (The Law of Evidence
in Civil Cases (1974), at p. 524). This Court has not attempted to set out “precise rules’ or
“absolute principles’ governing the interpretation or weighing of evidencein aborigind dams.
This reticenceis gppropriate, as this process is generaly the domain of thetrid judge, who is
best situated to assessthe evidenceasit is presented, and is consequently accorded significant
latitudeinthisregard. Moreover, weighing evidenceisan exerciseinherently specifictothecase

at hand.

Nonethel ess, the present case requires usto darify thegenera principleslaid down
in Van der Peet and Delgamuukw regarding the assessment of evidence in aborigind right
dams. The requirement that courts interpret and weigh the evidence with a consciousness of

the specia nature of aborigind dlamsis critical to the meaningful protection of s. 35(1) rights.
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AsLamer C.J. observed in Delgamuukw, the admission of ord histories represents a hollow
recognition of the aborigind perspective where this evidence is then systematicaly and
consstently undervalued or deprived of dl independent weght (para. 98). Thus itisimperative
that the laws of evidence operate to ensure that the aborigind perspective is* given due weight
by the courts’ (para. 84).

Agan, however, it must be emphasized that a consciousness of the specid nature
of aborigind dams does not negate the operation of generd evidentiary principles. While
evidence adduced in support of aborigind claims must not be underva ued, neither should it be
interpreted or weighed in amanner that fundamentaly contravenes the principles of evidence
law, which, asthey rdlate to the vauing of evidence, are often synonymous with the “generd
principles of common sense”’ (Sopinka and Lederman, supra, at p. 524). AsLamer C.J.

emphaszed in Delgamuukw, supra, at para. 82

[A]borigind rightsaretruly sui generis, and demand a unique approachto the
treestment of evidence which accords due weght to the perspective of
aborigind peoples. However, that accommodationmust be done in amanner
which does not drain “the Canadian legal and condiitutional structure” [Van
der Peet at para. 49]. Boththe principleslad downin Van der Peet —fird,
that trid courts must gpproach the rulesof evidencein light of the evidentiary
difficulties inherent in adjudicating aborigina clams, and second, that trial
courts mugt interpret that evidence in the same spirit — mugt be understood
againg this background. [Emphasis added.]

There is a boundary that must not be crossed between a sensitive gpplication and
acomplete abandonment of the rules of evidence. AsBinnieJ. observed inthe context of treaty
rights, “[g]enerous rulesof interpretationshould not be confused witha vague sense of after-the-
fact largesse’ (R. v. Marshall, [1999] 3 S.C.R. 456, at para. 14). In paticular, the Van der
Peet approach does not operate to amplify the cogency of evidence adduced insupport of an
aborigind clam. Evidence advanced in support of aborigind clams, likethe evidence offered
in any case, can run the gamut of cogency from the highly compeling to the highly dubious.

Claims mugt gl be established on the basis of persuasive evidence demondirating ther validity
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onthe balance of probahilities. Placing “dueweight” on the aborigind perspective, or ensuring
itssupporting evidence an* equa footing” withmore familiar forms of evidence, means precisely
what these phrases suggest: equa and due treatment. While the evidence presented by
aborigina damants should not be underval ued “ smply because that evidence does not conform
precisely with the evidentiary standards that would be applied in, for example, a private law
torts case” (Van der Peet, supra, a para. 68), neither should it be atificidly strained to carry
moreweght thanit can reasonably support. If thisisan obviousproposition, it must nonethel ess

be stated.

With these principles in mind, | turn now to the consideration of whether the
evidence offered in the present case in fact supports an aborigina right to bring goods across

the St. Lawrence River for the purposes of trade.

(2) Doesthe Evidence Show an Ancestral Mohawk Practice of Trading North
of the St. Lawrence River?

While the ancestral home of the Mohawks lay in the Mohawk Valey of present-
day New York State, the evidence establishes that, before the arrival of Europeans, they
travelled northon occasionacrossthe St. Lawrence River. We may assume they travelled with
goodsto sustain themsalves. There was aso ample evidence before McKeown J. to support
his finding that trade was a centrd, distinguishing feature of the Iroquois in genera and the
Mohawksinparticular. Thisevidenceindicatesthe Mohawvkswerewell stuated for trade, and
engaged in smdl-scae exchange with other Frst Nations. A critical question in this case,
however, is whether these trading practices and northerly travel coincided prior to the arriva
of Europeans; that is, does the evidence establishan ancestral Mohawk practice of trangporting
goods across the St. Lawrence River for the purposesof trade? Only if thisancestrd practice
is established does it become necessary to determine whether it is an integra feature of

Mohawk culture with continuity to the present day.
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With respect, the trid judge s affirmative response to this question finds virtualy

no support in the evidentiary record. Indeed, McKeown J. concedes as much (at p. 44):

There is little direct evidence that the Mohawks, prior to the arriva of the
Europeans, brought goods from their homeland and traded with other First
Nations on the Canadian side of the boundary . . .

Nonetheless, he goes on to Sate:

[H]owever, | am satisfied that Mohawk society is digtinctive, that trade was
an integrd part of Mohawk tradition and that the Mohawks travelled fredy
across the border to expand trading territory and to obtain goods for the
purposesof trade, . . . | find that the plaintiff and the M ohawks of Akwesasne
have established an aborigind right to pass and repass fredy what is now the
Canada-United States boundary with goods for personal and community use
and for trade with other first nations.

These statementsare contradictory ontwo levels. Firg, thefindingsin the second statement do
not lead logicaly to its concluson: Mohawks travel across the border in attempts to expand
trading territory through “commercidly motivated warfare” (asit was called at trid (p. 33)) or

to obtain goods for trade elsawhere Smply does not address the question of whether goods

were brought across the border for purposes of trade with First Nationstothenorth. On this

question, McKeown J. was quite correct to state there exists “little direct evidence’. Thisleads
to the second contradiction: the inconsistency between this concessionof little direct evidence
and the finding of an aborigind right. Thisis not to suggest that an aborigind claim can never
be established on the basis of minima evidence, direct or otherwise, provided it is sufficiently
compelling and supports the concdusions reached. In this case, however, the “little direct
evidence’ relied upon by thetrid judge is, at best, tenuous and scant, and is perhaps better
characterized as an absence of even minimadly cogent evidence. This conclusion seems
inescgpable after areview of the evidence upon which McKeown J. reied in support of his
holding. In particular, McKeown J. relied upon archaeol ogicd evidence; thetestimony of Chief
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Mitchell and Dr. Venables, aculturd historian; and post-contact Mohawk involvement intresty-
making and the fur trade.

The archaeological evidence consisted of two works, submitted by expert
witnesses, purportedly documenting an historical north-south trade in copper and ceremonial
knives, respectively. Sexton JA., writing for the mgority of the Federal Court of Appeal in
upholding the tria judge’ sfinding of a cross-border trading right, placed sgnificant emphasis on
the former. He concluded at para. 50 that D.K. Richter's book, The Ordeal of the
Longhouse: The Peoples of the Iroquois League in the Era of European Colonization

(1992), demonstrated

that the Iroquais livinginwhat is now the State of New Y ork traded incopper
which originated from the north shore of Lake Superior. Justice McKeown
recognized that this was clear archaeologica evidence of North-South trade
across what is now the Canada-United States border.

This is, with respect, an overly generous interpretation of both the book and the
trid judgment. The book merely states that plates of worked copper originating in the Greet
Lakesregion were particularly prized as giftsby the members of the Five Nations Confederacy
(Richter, supra, at p. 28). It indicates that this copper originated to the north of the Mohawk
Vdley, not that the Mohawks obtained this copper through direct trading with their northern
neighbours. Indeed, Richter’ sbook confirms that |ong-distance Mohawk trade, at least at the
time of contact, fell dong an east-west axis. The Mohawks traded with the Wenros and
Neutras to the west (in the Niagra Region, south of the Great Lakes) and the Mohicansinthe
eadt, but not with their enemies in the disputed territory to the north. Richter contends that
warfare between the Fve Nations and their northern neighbours precluded the possibility of
trade (at pp. 28-29):
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The lack of any need for large-scde trade helps explain not just the
isolationism of Fve Nations villages from each other and outsiders but thar
wars with such sixteenth-century neighbours as the Hurons, the
Susguehnannocks, the Algonquins, and the St. Lawrence lroguoians.
Because rd ationshipsamong people rested on the aliances of spiritua power
that came fromreciprocity, alack of reciprocity, as epitomizedby theabsence
of trading relationships, could easily lead to apresumptionof hodlility. Just as
ashaman or an other-than-human person could be expected to wreak havoc
when denied respect reciprocity, so too could people of another village with
whom no exchange relationships exised. [Underlining added; itdics in
origind ]

Richter then proceeds to note that the opposite dynamic prevailed where trading
occurred between nations: reciproca trade facilitated and signified peaceful relations between
communities. In a passage not quoted by McKeown J., Richter concludes that the copper
plates, origingting in the Great Lakes region and prized by the Confederacy for their spiritua
power, were obtained indirectly along the east-west trade axis, not directly from the north as
implied by the trial judge and asserted by the Court of Apped (at p. 29):

[A]mong the few neighboring peoples with whom dl of the autonomous
villages of the Fve Nations seem to have been regularly at peace during the
period when Europeansfirst arrived on the Turtle' s Back were the Neutrals
and the Wenros to the west and the Mahicans and River Indians to the eadt.
Each sat astride routes to the sources of exotic commodities associated with
spiritual power that were not available in the homeands of the Five Nations:
Great L akes copper and other mingrds linked with Spiritud power came from
beyond the country of the Neutrals and Wenros, and shdl beads arrived from
thecoast of Long I9and Sound presumably by way of the Mahicans and River
Indians. [Emphasis added.]

Consequently, while Richter’s book may support the pre-contact existence of
north-south trade routes, it refutes the direct involvement of the Mohawksinthistrade. Thisis
aggnificant fact, giventhe reliance by thetria judge onthis evidence in conduding the aborigind
right was established, and in rgecting the testimony of the gppellant’ s expert witness, Dr. von
Gernet, to the effect that he had “yet to find a Sngle archeologica dte anywhere in Ontario
dating to the prehigtoric, the protohistoric or the early historica period which hasin any way
ever been associated with the Mohawks™ (p. 30).
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The second item of archaeologica evidence relates to an aleged trade in
chacedony ceremonid knives, raised by the clamant’s expert witness, Dr. Venables, on the
basisof W. A. Ritchie€'s The Archeology of New York State (rev. ed. 1980) Again, Ritchie
describes the Iroquois trade networks as faling “chiefly westward toward the Upper Great
Lakes, where dso the strongest cultura tiesare found” (p. 196 (emphasis added)). The only
evidence of northerly trade isfound in asngle “ smoky chacedony ceremonid (?) knife,” from
which Ritchie postulates a potentid trade route “evidently to the north in Quebec” (p. 196)
established somewhere between 3000 B.C. and 300 B.C. This evidence, standing aone, can
hardly be caled compdling.

Thetrid judge preferred the evidence of Dr. Venables and Chief Mitchdl where
it conflicted withthat of Dr. von Gernet. He properly admitted the testimony of Chief Mitchel
relaying the ora higtory of his people, correctly stating, in accordancewithVan der Peet, that
the weight he accorded “to oral history and to documentary evidence does not depend onthe
form inwhich the evidence was presented to the court” (p. 25). However, Chief Mitchdl did
not discussMohawk trading activity north of the St. Lawrence River. Referring to Akwesasne,
he smply stated that “[a]ccording to our traditions it had aways been one of our areas where
wedid dl our planting, we did our fishing and we did our hunting”. Dr. Venablestestimony was
equaly limited. He referred to extensive trade between the Mohawks and their Iroquois
confederates to the west, but did not identify any direct evidence of trade to the north. Dr.
Venables cited the works by Richter and Ritchie but, as discussed above, the latter offers only
the most tenuous support for northerly trade and the former, if anything, refutes the existence
of such trade during the time preceding contact. Dr. Venables aso referred to the Historical
Atlas of Canada, but the trid judge found at p. 29 that thistext “ does not demonstrate cross-

border trade by the Mohawks’.
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FHndly, thetrid judgerelied onpost-contact Mohawk activity as proof of continuity
with pre-contact practices, an adaptation of the rules of evidence gpproved in Van der Peet.
He found it “particularly noteworthy that the early treaties entered into by the Mohawks and
other Iroquois were largely concerned with trade” (p. 43). None of these early tresties,
however, support a reasonable inference of pre-contact cross-river trade. For example, the
trial judge relied on a 1645 treaty betweenthe Hurons, Frenchand Mohawks. The Mohawks
had defeated the Hurons (allies of the French) and now sought to restrict their trade and travel
through the peace treaty, to thar own benefit. Dr. Venables interpreted the Mohawk
negotiator’ s speech at the treaty conference as demondrating the integrity of trade to Mohawk
culture. The Mohawk negotiator did not actually refer to pre-existing trade, nor did Dr.
Venables clam he had. The Mohawks had warred againgt the Hurons and Algonquins for
years. While the tresty might suggest the existence of trade during the uneasy year of peace

beforeit was broken, it offersno evidence of pre-contact trade acrossthe St. Lawrence River.

Thetrid judge a0 relied on evidence of Mohawk participation in the Montreal-
Albany fur trade as suggesting pre-contact trade along a northerly route. He rejected the
assartion that this fur trade activity arose solely in response to the arrival of Europeans,
reasoning that “it ssems highly unlikdly that the Mohawks would gtart trading immediately upon
the arriva of Europeans if they had not been involved in some prior trade’ (p. 39). Inhisview,
“a north-south trade existed prior to the European presence and after the arriva of the
Europeans, the trade was expanded to include furs’ (p. 37). While this inference may indeed
be drawn from the evidence, it is drawn in the absence of any other evidence — ord or
documentary, aborigina or settler, direct or otherwise — substantiating the existence of this pre-

contact trade route. It cannot carry much force.

As discussed inthe previous section, dams must be provenonthe basis of cogent
evidence esablishing thar vdidity on the balance of probabilities. Sparse, doubtful and
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equivocal evidence cannot serve as the foundation for a successful dam. With respect, thisis
exactly what has occurred in the present case. The contradiction between McKeown J.’s
datement that little direct evidence supports a crossiver trading right and his conclusion that
sucharight exists suggeststhe application of avery relaxed standard of proof (or, perhaps more
accurately, an unreasonably generous weighing of tenuous evidence). The Van der Peet
approach, while mandating the equal and due trestment of evidence supporting aborigina
clams, does not bolster or enhance the cogency of this evidence. The rdlevant evidenceinthis
case—asngle knife, treatiesthat make no reference to pre-existing trade, and the mere fact of
Mohawk involvement in the fur trade — can only support the concluson reached by the trid
judge if strained beyond the weight they can reasonably hold. Such aresult is not contemplated
by Van der Peet or s. 35(1). While gppdllate courts grant consderable deference to findings
of fact made by trid judges, | am stidfied that the findings inthe present case represent a“clear
and papable error” warranting the subdtitution of a different result (Delgamuukw, supra, at
paras. 78-80). | conclude that the clamant has not established an ancestral practice of

transporting goods across the St. Lawrence River for the purposes of trade.

Thisholding should not be read asimposing upon aborigina daimantsthe “next to
impossible task of producing conclusive evidence from pre-contact times about the practices,
customs and traditions of their community” (Van der Peet, supra, at para. 62). McKeown J.
correctly observed that indigoutable evidenceis not required to establish an aborigind right (p.
20). Nether must the claim be established on the basis of direct evidence of pre-contact
practices, cusoms and traditions, which is inevitably scarce. Either requirement would
“preclude in practice any successful daim for the existence” of an aborigind right (Van der
Peet, supra, a para. 62). My conclusion, rather, is premised on the distinction between
sengtivey goplying evidentiary principles and draining these principles beyond reason. In
Adams, supra, this Court recognized a Mohawk right to fish on the St. Lawrence River, but
thiswas on the basis of evidencethat “dearly demonstrated” (para. 46 (emphasis added)) that
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fishing for subsistence in the area condtituted a Sgnificant aspect of Mohawk life at the time of
contact. Similarly, the recognition in Gladstone of an aborigind right to engage in the
commercid trade of herring spawn was founded firmly on an indisputable historical and
anthropological record that “readily bears this out” (para. 26), complemented by written
documentation by Europeanobserversof suchinter-tribal trade at the time of contact (para. 26-
27). ThisCourt concluded that the claimant had “provided clear evidencefromwhichit canbe
inferred that, prior to contact, Helltsuk society was, in significant part, based on such trade”
(para. 28). Here, no such “clear evidence’ of atrading practice north of St. Lawrence River

exigs and no comparable inference can be drawn.

In view of the paucity of evidence of Mohawk trade north of St. Lawrence River,
| need not consder the argument that, even if it were established, any Mohawk trading right
should be characterized as inherently subject to border controls, tolls and duties imposed by

other peoples, as recognized by ancestral aborigind custom.

(3) Doesthe Evidence Egtablish that the Alleged Practice of Trading Across the

St Lawrence River Was Integrd to Mohawk Culture and Continuous to the
Present Day?

Even if deference were granted to the trid judge's finding of pre-contact trade
relations betweenthe M ohawksand First Nations north of the St. Lawrence River, the evidence
does not establish this northerly trade as a defining feature of the Mohawk culture. As
discussed eaxrlier, the Van der Peet test identifies as aborigind rights only those activities that
represent “an eement of a practice, customor traditionintegrd to the digtinctive culture of the
aborigina group daimingthe right” (para. 46 (emphasis added)). It isthereforeincumbent upon
Chief Mitchdl in this case to demongrate not only that persona and community goods were
transported acrossthe St. Lawrence River for trade purposes prior to contact, but dso that this

practiceisintegral to the Mohawk people.
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Theimportance of trade—inand of itsef —to Mohawk cultureisnot determinative
of theissue. Itisnecessary onthefactsof thiscaseto demongratetheintegrality of thispractice

to the Mohawk in the specific geographica regionin whichit isaleged to have been exercised

(i.e,, north of the St. Lawrence River), rather than in the abstract. This Court has frequently
considered the geographical reach of adlaimedright in assessing its centrality to the aborigind
culturedamingit. For example, in recognizing acondtitutionaly protected Mohawk fishing right
in Adams, supra, the mgority of this Court framed the Van der Peet test asfollows (at para.
34):

The gppdlant arguesthat the M ohawks have an aborigina right to fishin Lake
St. Francis. In order to succeed in this argument the appdlant must
demondtrate that, pursuant to the test laid out by this Court in Van der Peet,
fishingin Lake . Francis was “an eement of a practice, custom or tradition
integrd to the digtinctive culture” of the Mohawks. [Emphasis added.]

The mgority, inassessing the integrdity of this practice to the Mohawksin Adams, consigtently
tied the clamed right to the specific area at issue —the region of Lake St. Francis (see paras.
37 and 45). Coté, supra, Smilaly emphasized that it isthe exercise of the damed right in a

specific geographical areathat must be integral (paras. 41-78). In that case, the Court stated
that “[a]lnaborigind practice, customor traditionentitled to protectionas an aborigind right will
frequently be limited to a specific territory or location, depending on the actud pattern of

exercise of such an activity prior to contact” (para. 39).

Thus, geographical congderations are clearly relevant to the determination of
whether an activity is integrd in a least Some cases, mogt notably where the activity is
intrindcaly linked to spedific tracts of land. However, as Lamer C.J. observed in
Delgamuukw, “aborigind rights ... fdl dong a spectrum with respect to their degree of
connection with the land” (para. 138). In thisregard, | notethat the rlevance of geography is
much clearer in hunting and fishing cases such as Adams and C6été, which invalve activities

inherently tied to the land, thanit isinrelaion to more free-ranging rights, suchas agenera right
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to trade, which fal on the opposite end of the spectrum. Generd trading rightslack an inherent
connection to a spedific tract of land. Thus, geography was not a relevant factor in the
aborigind rights trilogy of Van der Peet, supra, R v. N.T.C. Smokehouse Ltd., [1996] 2
S.C.R. 672, and Gladstone, supra, dl casesinvalving clamed rights of exchange or trade. The
clameantsin these cases were only required to demonstrate the integraity of the claimed trading
practice in generd, rather than in relation to aspedific region. Moreover, in Gladstone, where
the Haltsuk successfully established an aborigina right to engage in the commercid trade of
herring spawn on kelp, the Court did not confine the scope of this trade to its historica reach.
Sucharestrictionwould unduly cement the right inits pre-contact formand frustrate its modern
exercise, contrary to the principles set out in Van der Peet. Consequently, trading rights will
seldom attract geographicd restrictions.

In the present case, however, the right to trade is only one aspect, and perhaps a
periphera one, of the broader dam advanced by Chief Mitchdl: the right to convey goods

across an international boundary for the purposes of trade. For this reason, Chief Mitchdl’s

clam cannot smply be equated with the cdlaims in the aborigind rights trilogy as involving a
broad “right to trade’. This distinction is manifest in the contrasting manners in which the

claimed rights are framed in these cases, pursuant to the Van der Peet factors.

Inthe present case, unlike past trading cases, al three Van der Peet touchstones
resonate with consderations of geography. The action giving rise to the case is Chief Mitchell
ariving at the Cornwall International Bridge and claiming a right to cross this internationa
boundary with goods for trade. Absent a border, this case would not be before the Court.
Smilaly, the government restriction aleged to infringe the right arises from provisons of the
Customs Act regulating the importation of goods. Unlike the provisions implicated in the
aborigind rights trilogy, the Customs Act is fundamentdly concerned with the geographical
origins and destinations of goods. The ancestra practice relied upon in support of the right,
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while argued broadly, dso involved dlegations of an higtorica trade route north acrossthe St.
LawrenceRiver. Chief Mitchell’scharacterization of hisclaim, while not determinative, reflects
the undeniable geographica dement of the claim: he assarts the right to enter Canada fromthe
United States with personal and community goods, without paying customs and other duties,

for trade with First Nations.

Ultimately, the characterization of the claimed right in this case, asin Adams and
Coté, imports a necessary geographical dement, and its integrdity to the Mohawk culture
should be assessed on thisbasis. By contrast, geographical considerations were irrdlevant to
the framing of the claimed trading right inthe aborigind rightstrilogy, and were therefore equaly
irrdlevant to whether the dlaimed trade congtituted a defining feature of the culturesin question
and the scope of the right if successfully established.  In this manner, the Van der Peet
approachto characterizing the clamed right will generdly determine when — and to what extent

— geographica congderations are rlevant to the clam.

The damed right in the present case implicates an internationa boundary and,
consequently, imports a geographica eement into the inquiry. Instead of asking whether the
right to trade —in the abstract — isintegral to the Mohawk people, this Court must ask whether

the right to trade across the St. Lawrence River is integrd to the Mohawks. The evidence

edablishesthat it isnot. Evenif thetrid judge s generous interpretation of the evidence were
accepted, it discloses negligible transportationand trade of goods by the M ohawks north of the
S. Lawrence River prior to contact. If the Mohawks did transport trade goods acrossthe St.
Lawrence River for trade, such occasions were few and far between. Certainly it cannot be
sad that the Mohawk culture would have been “fundamentaly dtered” (para. 59) without this
trade, inthelanguage of Van der Peet. It was not vitd to the Mohawks' collective identity.
It was not something that “truly made the society what it was’ (Van der Peet,_supra, at para.

55). Participation in northerly trade was therefore not a practice integra to the distinctive
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culture of the Mohawk people. It follows that no aborigind right to bring goods across the
border for the purposes of trade has been established.

D. Isthe Claimed Right Barred from Recognition as Inconsistent with Crown
Sovereignty?

The conclusionthat the right claimed is not established on the evidence sufficesto
dispose of thisappedl. | add anote, however, on the government’ s contention that s. 35(1) of
the Constitution Act, 1982 extends congtitutiona protectiononly tothose aborigina practices,
customs and traditions that are compatible with the historical and modern exercise of Crown
sovereignty.  Pursuant to this argument, any Mohawk practice of cross-border trade, even if
established on the evidence, would be barred fromrecognition under s. 35(1) as incompatible

with the Crown’ s sovereign interest in regulating its borders.

This argument finds its source in the doctrine of continuity, which governed the
absorption of aborigind laws and customs into the new legd regime upon the assertion of
Crown sovereignty over theregion. As discussed above, this incorporation of local laws and
customs into the common law was subject to an exception for those interests that were
inconsstent with the sovereignty of the new regime: see Sattery, supra, a p. 738; see dso
Delgamuukw v. British Columbia, [1993] 5 W.W.R. 97 (B.C.C.A.), per Lambert JA., a
paras. 1021-24; Mabo, supra, per Brennan J., a p. 61; Inasa v. Oshodi, [1934] A.C. 99
(P.C.); and R. v. Jacobs, [1999] 3 C.N.L.R. 239 (B.C.S.C.).

This Court has not expresdy invoked the doctrine of “sovereign incompetibility”
indefining the rights protected under s. 35(1). In the Van der Peet trilogy, this Court identified
the aborigind rightsprotected under s. 35(1) asthose practices, customs and traditions integra
to the digtinctive cultures of aborigind societies. Van der Peet, supra, at para. 46. Subsequent
cases affirmed this gpproach to identifying aborigina rights fdling within the aegis of s. 35(1)
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(Pamajewon, supra, at paras. 23-25; Adams, supra, at para. 33; COté, supra, at para. 54;
see aso: Woodward, supra, a p. 75) and have afirmed the doctrines of extinguishment,
infringement and judtification as the appropriate framework for resolving conflicts between

aborigina rights and competing claims, including claims based on Crown sovereignty.

The Crown now contendsthat “sovereign incompetibility” is an implicit dement of
the Van der Peet test for identifying protected aborigind rights, or at least anecessary addition.
In view of my conclusonthat Chief Mitchell has not established that the Mohawks traditionaly
transported goods for trade acrossthe present Canada-U.S. border, and hence hasnot proven
his dam to an aborigind right, | need not consider the merits of this submisson  Rather, |
would prefer to refrain from comment on the extert, if any, to which colonid lawsof sovereign
succession are relevant to the definition of aborigind rights under s. 35(1) until such time as it

is necessary for the Court to resolve thisissue.

VI. Conclusion

| would dlow the appeal. Chief Mitchdl must pay the duty clamed by the

government. | note that the government has undertaken to pay Chief Mitchell’s cods.

BINNIE J. —

| have read the reasons of the Chief Justice and | concur in the result and withher
conclusion that even if Mohawks did occasiondly trade goods across the . Lawrence River
with Firgt Nations to the north, this practice was not on the evidence a*“ defining feature of the
Mohawk culture’ (para. 54) or “vitd to the Mohawk's collective identity” (para. 60) in pre-
contact times. Thereare, however, someadditional cons derationsthat haveled meto conclude

that the gpped must be dlowed.
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It hasbeendmost 30 years sincethis Court empheticaly rejected the argument that
the mere assertion of sovereignty by the European powers in North Americawas necessarily
incompatible with the survival and continuation of aborigind rights Calder v. Attorney-
General of British Columbia, [1973] S.C.R. 313. Becausenotall customs and traditions of
aborigind First Nations are incompetible with Canadian sovereignty, however, doesnot mean
that none of them can be in such conflict. The Chief Justice refrains from addressing the
sovereignty issue (para. 64) but she holds, correctly in my view, that “any finding of a trading
right would aso confirm a maobility right” (para. 22, emphadss added). The scope of the
trading/mohility right also bothered the Federal Court of Appea: [1997] 1 F.C. 375.

Létourneau JA. (for the entire court on this agpect) commented at para. 18 of his opinion:

The respondent dams his internationd mobility right as a dtizen of the
Mohawk nation. | would be inclined to agree with counsd for the gopellant that
anaborigind right to enter a sovereign state that is not based on citizenship of that
state cannot be reconciled with that state's right to salf-preservation by effecting
an appropriate control of its borders. [Emphasis added.]

The Federd Court of Apped circumnavigated this problem by characterizing the
respondent's daim as a daim for a tax exemption, but as the Chief Justice demonstrates
(para. 23), any such dam can only be conceptuaized as a restriction on mobility. The
aborigina daimto atrading right must relate back to apre-contact practice, cusomor tradition.
Mohbility existed in pre-contact times. Customsdutiesat the present internationa borderwithin

Mohawk territory came adong aimost 180 years later.

Having rejected the approach of the Federal Court of Appea to narrow the
clamed aborigind right to tax exemptions, however, we are left with that court's legitimate
concern about the sovereignty implications of the internationa trading/mahbility right daimed by

the respondent, as pointed out by Létourneau JA., “as a ditizen of the Mohawk nation”
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(para. 18). Much of the debate during the 35-day trid implicated thisissue, as did much of the
argument on appeal to this Court, and | therefore think it desirable to address at least some

aspects of the sovereignty controversy.

Counsd for the respondent does not challenge the redity of Canadian sovereignty,
but he seeksfor the Mohawk people of the Iroquois Confederacy the maximum degree of legd
autonomy to whichhe believesthey are entitled because of their long history at Akwesasne and
elsawhere in eastern North America. This asserted autonomy, to be sure, does not presently
flow from the ancient Iroquois legal order that is said to have created it, but from the
Constitution Act, 1982. Section 35(1), adopted by the €l ected representatives of Canadians,
recognizes and dfirms exiging aborigind and treaty rights. If the respondent's claimed
aborigind right isto prevall, it does so not because of itsown inherent strength, but because the
Constitution Act, 1982 brings about that result.

The aspect of Mohawk autonomy at issue inthis case isreflected inthe declaration
granted by the Trial Divison of the Federa Court ((1997), 134 F.T.R. 1), a p. 4

... that the plaintiff as a Mohawk of Akwesasne resdent in Canada hasan exising
aborigina right which is condgtitutionally protected by ss. 35 and 52 of the
Constitution Act, 1982 to passand repassfredy acrosswhat is now the Canada
- United States boundary induding the right to bring goods into Canada for
persond and community use, induding for trade with other First Nations, without
having to pay any duty or taxes whatsoever to any Canadian Government or
authority.... [Emphasis added.]

Thisis essentidly a description of a trading/mobility right of people and their goods across the
international boundary subject only to such regtrictions as can be justified by the government

under the principleslaid downin R. v. Sparrow, [1990] 1 S.C.R. 1075.



72

73

74

75

- 47 -

The Crown's argument on the gpped is that such adam goes beyond the sort of
economic or culturd activity or land-based interest that the courts have previousy recognized
under s. 35(1) in such cases as R v. Van der Peet, [1996] 2 S.C.R. 507, R. v. Gladstone,
[1996] 2 S.C.R. 723, R v. N.T.C. Smokehouse Ltd., [1996] 2S.C.R. 672,and R v. Adams,
[1996] 3 S.C.R. 101.

In teems of traditiona aborigind law, the issue, as | see it, is whether
trading/mohility activitiesasserted by the respondent not as a Canadian citizen but asanher of
the Mohawk regime that existed prior to the arrival of the Europeans, created alegal right to
cross internationa boundaries under succeeding sovereigns. This aspect of the debate, to be
clear, isnot a theleve of fact about the effectiveness of border controls in the 18th century.
(Nor is it about the compatibility of internd aborigind self-government with Canadian
sovereignty.) The issue is a the levd of law about the dleged incompatibility between
European (now Canadian) sovereignty and mobility rights across non-aborigind borders sad
by the trid judge to have been acquired by the Mohawks of Akwesasne by reason of ther
conduct prior to 1609.

Interms of post-1982 aborigind law, consderationshould be givento whether the
internationd trading/mobility right asserted by the respondent would advance the objective of
reconciliation of aborigina peopleswith Canadian sovereignty which, asestablished by the Van
der Peet trilogy, isthe purposethat lies a the heart of s. 35(1).

The dispute therefore raisesissues of considerableimportance. | proposeto dedl
with the rdlevant points in the following order:

(1) the draegic location of the Mohawk reserve at Akwesasne on the
internationa boundary between Canada and the United States,
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(8)

-48 -

the respondent's border chalenge on March 22, 1988;

the Mohawk strategy to turn the border burden into an economic benefit;

the basis of the respondent’s aborigind rights clams;

the sovereignty objection;

the effect of non-assertion of agpects of the respondent's potentia claim;

the real substance of the Mohawk position;

the legal basis of the respondent's dam, induding rdevant distinctions

between aborigind and treaty rights;

)

(10)

the limitation of “sovereign incompatibility”;

the alleged incompatibility between the aboriginal right as disdlosed by the

evidence and Canadian sovereignty;

11

implications for interna aborigina sdf-government.

The importance of the Crown's argument is that even if the respondent's claim

could be said to be ditinctive and integra to Mohawk culture, it would gtill not giveriseto an

aborigind right.  The Crown says it fails the basic requirement of compatibility with the

sovereignty of the legd regimes that came afterwards. The question aso arises, as noted,

whether acceptance of it would advance or undermine the s. 35(1) objective of reconciliation.
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1. Strategic Location of Akwesasne

Akwesasne (“the place where the partridge dwells or drums’) conssts of astring
of idands about 130 kilometres long that stretches from east of Prescott, Ontario to near
Vdleyfidd, Quebec. It is home to 12 to 13 thousand people, approximately two-thirds of
whomliveinCanada. It lies at the jurisdictiona epicentre of the St. Lawrence River. Not only
do the idands straddle the Ontario-Quebec border in Canada, but they are bisected by the
internationa boundary that divides the St. Lawrence River. Whilethe respondent conceives of
Akwesasne as part of the Mohawk homeands, which itself congtitutes one of the eements of
the Iroquois Confederacy (“Haudenosauneg’ or “People of the Longhouse’) that formerly
extended over large tracts of eastern Canadaand northern New York State, the territory of
Akwesasne isa so parcelled out among five different governmentsinCanada, Quebec, Ontario,
the United States and New Y ork State. Mohawk ingtitutions are smilarly divided territoriadly
among the Mohawk Council of Akwesasne, the St. Regis Triba Council and the Mohawk
Nation Council of Chiefs. The resulting boundary problems complicate the everyday existence

of the Mohawks. Asthe respondent stated in his evidence:

We did not ask that this International Boundary line separate our community in
haf. We certainly didn't ask for the New Y ork State border to be placed in our
territory. We certainly didn't ask that our other haf be separated by Quebec and
Ontario.

It isaredity that we find oursdvesin. We admit very eadlly that it is a very
difficult and unique Situation to bein....

We wish to change that and by exercisng our aborigind rights we have to

modernize a lot of what we mean by what our rights are and how we execute
them.

Akwesasne peopleroutindy pass back and forthacross the internationa boundary

severd timesaday. Supplies from the mainland encounter customs problems. In 1991, the
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Canadian government sought to reduce the tax burden on residents by the Akwesasne
Residents Remission Order, SOR/91-412, under the Customs Act, R.S.C. 1985, c. 1 (2nd

Supp.).

| accept that this crisscrossing of borders through the Mohawk community goes
beyond mere inconvenience and does condtitute a Sgnificant burden on everyday living. Itis,
of course, aburden to border communities everywhere. Jurisdictiond patchworks, and their
ability to complicate one's existence, are not specia to aborigina communities. Elsewhere in
Quebec, there are amilar difficulties. In Estcourt, the internationa boundary runs through the
living-room of the Béchard family. In Stanhope, Quebec, the billiard room of the Dundee Line
Hotd is neatly bifurcated by the boundary with New York State: National Film Board,
Between Friends/Entre Amis (1976), at pp. 213, 246-47.

Having said that, the purpose of s. 35(1) of the Constitution Act, 1982 is to
reconcile “the pre-existence of aborigind societies with the sovereignty of the Crown”
(Van der Pest, supra, a para. 31). In this respect, the respondent argued with some passion
in the witness box that the jurisdictiond divisons carry deeper meaning for the Mohawks of
Akwesasne because they represent the intrusion of non-aborigina governing inditutionsin the
everyday life of Akwesasne and thar rdations with other members of the Haudenosaunee
(Iroquois Confederacy). The border complexities are a constant reminder to the M ohawks of

ther frustration and inability to control the destiny of their own communities.

There is some international support for specia recognition of the plight of
indigenous peoplesin thisrespect. The Draft United Nations declaration on the rights of
indigenous peoples, adopted by the U.N. Subcommissionon Prevention of Discriminationand

Protection of Minoritiesby itsresolution1994/45, August 26, 1994, providesinArticle 35 that:
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Indigenous peoples, in particular those divided by international borders, have the
right to mantain and develop contacts, rdations and cooperation, including

activities for spiritud, culturd, political, economic and socia purposes, with other
peopl es across borders.

Smilaly, Convention (No. 169) concerning Indigenousand Tribal Peoplesin
Independent Countries, adopted by the Generd Conference of the International Labour
Organisation, June 27, 1989, providesin Article 32:

Governmentsshd | take appropriate measures, including by means of internationd
agreements, to facilitate contacts and co-operation between indigenous and tribal
peoples across borders, induding activities in the economic, socid, culturd,
spiritud and environmentd fields.

Comparable language is found in the Draft of the Inter-American Declaration
onthe Rightsof Indigenous Peoples, approved by thelnter-AmericanCommissononHuman

Rights on September 18, 1995, dthough it dso provides specificaly in Article 24 that:

Nothing in thisingrument shal be construed as granting any rights to ignore
boundaries between States.

Canada has taken various concrete steps to try to minimize the disruption of
Akwesasne created by the internationd boundary. These measures, according to the

respondent, fall well short of recognizing Mohawk entitlement.

2. The Respondent's Border Challenge

With much publicity and notice to the Canadian government, the respondent
accompanied by Mohawk supporters performed a symbalic border crossing on March 22,
1988. He brought with him into Canada one washing machine, 20 Bibles, 10 blankets, used

clothing, one case of lubricating motor ail, 10 loaves of bread, two poundsof butter, four gdlons
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of whole milk, sx bags of cookiesand 12 cans of soup. The box of motor oil remained on the
Akwesasne reserve.  Everything else went to another Mohawk community in Canada,

Tyendinaga, west of Kingston, Ontario, in the Bay of Quinte area.

The respondent submitted to the usua border procedures but refused to pay duty.
Customs officerslet imenter Canadawiththe goods but a yesr later, on September 15, 1989,
he was served witha Notice of Ascertained Forfeiture of the goods under the CustomsAct and
adamof $361.64. Having unsuccessfully chalenged thedecison under s. 131 of theCustoms

Act, the respondent commenced the present declaratory action.

The respondent contended that the Mohawks of Akwesasne are entitled to
purchase goods on the U.S. side of the boundary and move those goods into Canada without
payment of customs dues or other levies, induding GST, for persona consumption, commercid
trade at Akwesasne, or for trade with other First Nationsin Canada. (A clam by Akwesasne
MohawksfromSt. Registo carry goods duty freeinto the United Stateswasrejected inUnited
Satesv. Garrow, 88 F.2d 318 (C.C.P.A. 1938).)

With respect to commercia trade at Akwesasne, the respondent's evidence was
that the case of motor ail brought across the border without payment of duty was placed for
resde in Jock's Store, agenerd store located on the Canadian side of Akwesasne, but open
to natives and passing non-native motorigtsaike. Non-aborigind purchasers, likdy minima in
number, may therefore obtain the benefit of duty-free prices.

With respect to trade off the reserve, the respondent said that the bulk of the
symbolic importation was ddlivered to the Tyendinaga Band which had apparently contributed
money to finance the purchases in the first place. Further, the respondent described ongoing

negotiaion of “an extensive trade and commerce agreement” between Akwesasne and the
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Ojibway/Cree First Nations with whom the respondent says there was a historic trading
relationship. Therespondent saystheimportation wasat a“non-commercid leve”, i.e, asmal-
scae transaction typica of abarter economy. Theissue of larger “commercid scal€’ trade is

to be addressed, it seems, by another court on another occasion.

3. The Mohawk Strategy to Turn the Border Burden into an Economic Benefit

Undergtandably, the respondent and the other Mohawk people are looking for
opportunities not only to diminishthe border disruptioninther lives, but to reunite acommunity
divided by boundaries that are not of Mohawk making, and to turn the solution of these

complexities to their collective economic advantage.

There was likdy little economic profit in moving goods from one side of the
Akwesasne community tothe other prior to creation of the internationa boundary in1783, apart
from medting the needs of everyday living. There is red profit now only because the
internationa boundary runs throughit. Thepoliciesof the Canadian government have attributed

afinancid sgnificance to what is otherwise an arbitrary line drawn on amap.

It is obvious that the “ collective advantage” for the Mohawk community of duty-
free imports into Canada would not be derived froma continuation of the aborigind way of life,
but is a direct artifact of thefinancid and tariff arrangements of the non-aborigind Canadian
government. While the respondent argued that the Court need not concern itsdlf in the apped
withother cross-border First Nation communities in Canada, the logic of the Mohawk position
would apply equaly to any First Nation with a proven history of trade whose homeland in
Canada straddles the internationa boundary.
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The respondent, it should be noted, dissociates the present clam from the
snuggling problems at Akwesasne which he points out have brought much grief to his

community:

Our people in Akwesasne have shown that they are againgt smuggling; they have
co-operated with police, and our own Mohawk police have made a number of
drug busts. Cigarettes are perhaps the least of our worries. Drugs, liquor, and
automatic weapons, al of whichare harmful to our people, have been brought into
the territory in greeat quantities. Our people in our community have said that this
iswrong under our laws, whether aborder existsor not. Their view isthat those
native people who abuse our right to transport such property within our territory
free of taxesand duties are opportunists. They areriskinginjuryto the rightsof al
our people for their ownimmediate profit. Neither the community nor thelroquois
Confederacy supports smuggling.

(Exhibit D-13. Grand Chief Michad Mitchell, “An Unbroken Assertion of

Sovereignty”, in B. Richardson, ed., Drumbeat: Anger and Renewal in Indian
Country (1980), 105, at p. 130)

The Attorney General for New Brunswick argues that the clamed aborigina right
redly amounts to no more than an aborigina cross-border link to fadlitate trade in non-
aborigina goods between non-aboriginal communities. Therewas, onthe evidence, nothing to
prevent the Tyendinaga M ohawksfromre-sdling the goodsto non-natives. This concern was
not dleviated by counsd for the Assembly of First Nations who argued that mohility rights and
free movement of goods must be considered separately, because goods could pass the
boundary with or without people. The use of Purolator and Federal Express to send goods
back and forth across the border is rather remote from the origina concept of permitting the
Mohawksto “live as ther forefathers had done for centuries’ (Judson J. in Calder, supra, at
p. 329).

The modernizationand increased economic vaue of aclam is not necessxily fatal
to its exigence. Drivers of economic vaue are different today than they were inthe past. A
“frozen rights’ theory has been rgjected by the courts as incompatible with the purpose of

S. 35(1): Sparrow, supra, a p. 1093. Aborigina rightsare capable of growth and evolution:
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“s. 35(1) isa solemn commitment that must be given meaningful content” (Sparrow, supra, at
p. 1108).

4. The Bads of the Respondent's Aborigind Rights Claim

An aborigina right must be derived from pre-contact activity thet was an dement
of apractice, custom or tradition integra to the aborigind community's digtinctive culture. The
firg step in resolving such a daim includes an assessment of the precise nature of the clam
being made, “taking into account suchfactors asthe nature of the action said to have beentaken
pursuant to an aborigind right, the government regulation argued to infringe theright, and the
tradition, custom or practice relied upon to establish the right” (Van der Peet, supra, a

para. 53, and N.T.C. Smokehouse Ltd., supra, at para. 16).

The Chief Justice addresses the factua evidence relevant to this andyss in her
reasons. For my purposes, however, it is necessary to enlarge upon some of the matters that
touchontheisue of sovereignty. Thetrid judge has provided ameticulousand comprehensive

history of the events relevant to the apped.

While the traditiond Mohawk homelands were in the Mohawk Valley (near
Albany, New Y ork State), the M ohawk people ranged throughout aterritory that reached north
to the vdley of the St. Lawrence River. The Chief Justice points out that “[\W]e may assume
they travelled with goods to sustain themsdlves’ (para. 41), but points to the scarcity of the
evidence that what they carried induded goods earmarked for north-south trade (para. 51).
Itis, however, accepted that the Mohawkstravelled to the St. Lawrence River valey. Thetrid
judge found that Akwesasne itself was probably not established as a permanent settlement until
“some time between 1747 and 1755" (p. 14) gpparently in conjunction with a Jesuit misson.
This was about 140 years after the Mohawk's first contact with the Europeans, which the trid
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judge, at p. 16, hdd was 1609. The first contact, according to the trid judge, was a battle
between the French and the Mohawks on Lake Champlain. No clam to aborigind title is
suggested by the respondent in these proceedings, and it is clear that pecific aborigind rights

can exist independently of clamsto aborigind title (Van der Peet, supra, at para. 74).

(i) Prior to Contact

Prior to European contact, the upper St. Lawrence River Valey was “a
battleground” (Adams, supra, at p. 126) between the M ohawks coming up fromthe southand
the Hurons and Algonquin-speaking peopleswho had earlier establishedthemsdvesinthe area.
Thetrid judge quoted at p. 21 the evidence of Dr. Alexander vonGernet, cdled by the Crown,

who acknowledged that:

What | can say is that in the course of ther raiding expeditions dong the
St. Lawrence while they were engaged inwarfare withthar northernenemies, they
would amos certainly have had occasion to travel dong this route, presumably
dop, victudize their armies, provide their amies with food. [Emphass added by
trid judge]

To which thetrid judge added, at p. 35:

[W]hile one might be obliged to fish in order to victudize an amy, it is difficult to
see how anarmy would engage intrade withtheir enemieswhile in pursuit of them.

and further pointed out at p. 44:

Whatever goods they obtained either by raiding or by hunting and fishing could be
freely brought back across the [then non-existent] border.
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Territorid boundaries betweenthe warring First Nations ebbed and flowed. The

triad judge stated at pp. 21-22 his generd conclusion from the historica evidence as follows:

Regardless of the conflicting characterizationof the M ohawks use and control
of the territory in the St. Lawrence Vdley, in my view, the Mohawks whose
homelands were in the Mohawk Valey prior to the arriva of the Europeans,
regulaly exploited the area in the St. Lawrence Valey which is now part of
Canadian territory. It is not clear from the evidence whether the Mohawks
consgtently used the areaas a hunting and fishing territory or whether the areawas
mainly a battle and raiding ground with other First Nations. However, it is clear
that the territory around the St. Lawrence River, in what is now Canada, was
regularly travelled by the Mohawks.

Thetrid judge's assessment of the nature of the Mohawk's progress through the
territory in pre-contact times was based in part on the evidence of the respondent's expert,
Professor Charles Johnston. The tria judge reproduced the following extract from Professor
Johnston's evidence (at p. 27):

Wel, let's put it this way, trading and making war came as eeglly to the Iroquois
aslivingand breathing. When they weren't making war, they were usualy engaged
in trading.... War, of course, slemmed out of trade and trade came out of war.

Itisthis evidence of pre-contact activity that definesthe basis of an aborigind right.
The picturethat emergesisone of amilitarily powerful confederacy that spread to and dongthe
. Lawrence River Vdley displacing the earlier aborigind inhabitants by force of ams. They
traded with ther friends to the east and west of the Mohawk Valley, as the Chief Justice
acknowledges. They fought with their enemiesto the north. Thetria judge cautioned at p. 35
againg “concentrat[ing] too much on raiding activities’. The point, neverthdess, isthat in the
pre-contact era, the Mohawks were (and acted as) a fully autonomous people within the
Iroquois Confederacy. The principle object of this litigation is to reassert that autonomy in
relaion to the present international border between Canada and the United States to the
greatest extent permitted by law.
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Whilenone of the boundaries between First Nation Territoriesin pre-contact times
corresponded withthe present international boundary at Akwesasne, such boundariesexisted,
and the trid judge found that under traditiona practices and customs, they were respected by

the Mohawks in times of peace.

(i) Evidence of Post-Contact Activity

While evidence of post-contact activity cannot enlarge the factual basis of the
aborigind right claim, it is said to be rdlevant in this case because of the aleged incompatibility

of the respondent's claim with the later assertion of non-Mohawk sovereignty.

Professor Charles Johnston emphasized that the arriva of the Europeans created

further turmoail (at p. 27):

The French arrested the Dutch first and then the English established ther control
in the Hudson and Mohawk valeys and the French do the same thing on the
St. Lawrence. So you have these competing systems. The point isthe Mohawks
areright in the middle.

Theevidenceshowed that post-contact M ohawks fromthe Mohawk Valeybegan
migrating north to establish permanent communitiesonthe St. Lawrence River. Thetrid judge
noted, “[t]hey massed an invadon force in the late 1640s and early 1650s which led to the

dispersion of the aborigina peoples of Ontario” (p. 35).

The Hurons and Algonquins dlied themselves with the French, and mogt of the
Iroquoiswiththe English. TheMohawksinthe & LawrenceRiver Vdley had divided loydlties.
The communities closest to Montred, at least, came to be dliesof the French. Thetrid judge

noted that some M ohawks " moved north because they believed that an dliance withthe French
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was preferable to neutrdity or an aliance with the Englid’ (p. 22). While colonid law under
the French regme treated aborigind rights differently than the British regime, our Court has
affirmed that “the intervention of French sovereignty [did not] negate the potentia existence of
aborigind rights within the former boundaries of New France under s. 35(1)": (R v. C6té,
[1996] 3 S.C.R. 139, at para. 51). The fighting between the French and the English and their

respective First Nation alies continued until the fall of New France in 1759-60.

Thelegd effect of the resulting Treaty of Paris 1763 was described by the Judicia
Committee of the Privy Council in Attorney General for Canadav. Cain, [1906] A.C. 542,
at pp. 545-46:

INn1763 Canadaand dl its dependencies, withthe sovereignty, property, and
possession, and dl other rightswhichhad a any time beenhdd or acquired by the
Crown of France, were ceded to Great Britan: . Catherine's Milling and
Lumber Co. v. Reg. (1888), 14 App. Cas. 46, at p. 53. Upon that event the
Crown of England became possessed of dl legidative and executive powerswithin
the country so ceded toit, and, save so far asit has since parted withthese powers
by legidation, royd proclamation, or voluntary grant, it is still possessed of them.
One of therights possessed by the supreme power in every State is theright to
refuse to permit an aliento enter that State, to annex what conditions it pleasesto
the permission to enter it, and to expel or deport fromthe State, at pleasure, even
afriendly dien, especidly if it congders his presence in the State opposed to its
peace, order, and good government, or to its socia or materid interests. Vaitd,
Law of Nations, book 1, s. 231; book 2, s. 125.

The"diens’ inthe Cain case were ditizens of the United States. For our purposes,
it must be kept in mind that the respondent does not assert here mobility rights granted by
France, Britainor Canada. Heis, of course, entitled to full rights as a Canadian citizen. Butin
this particular case, he is not assarting those rights. He is asserting mobility rights as a“ citizen
of Haudenosaunee” that are derived fromMohawk mohility that pre-dated dl of those regimes.

Withintwo decades after the fal of New France, the American Revolution swept

northwards. Troops of Genera George Washington on manoeuvres in New York State
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“destroyed the cornfiel ds, burnt the Longhouses and basicaly wiped out as many of thelroquois
families that [sic] Hill existed”, thereby reinforcing the northern migration of some of the
Mohawks to British territory. The boundary that cuts through Akwesasne did not come into
exigtence until the conclusion of the American War of Independence by a subsequent Treaty
of Parisin 1783.

5. The Sovereignty Objection

The unusud aspect of this case is that not only the value but the very purpose of
the claimed trading/mohbility right depends on a boundary that is itsdf an expression of non-

aborigind sovereignties on the North American continent.

The respondent is understandably proud of the Mohawk heritage. The Iroquois
Confederacy isthought to have beenformed around 1450. The evidence accepted by thetrid

judge at p. 26 wasthat & their height

the Mohawks had achieved for themsdlves the most remarkable civil organization
in the New World excepting only Mexico and Peru.

The respondent’s 17th century ancestors were no doubt unaware that some of the Kings in
disant Europe were laying dam to sovereignty over Mohawk territory. AsMarshall C.J. of
the United States Supreme Court observed in Worcester v. Georgia, 31 U.S. (6 Pet.) 515
(1832), at p. 543:

It is difficult to comprehend the proposition, that the inhabitants of either quarter
of the globe could have rightful origind claims of dominion over the inhabitants of
the other, or over the lands they occupied....
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Neverthdless, thisis what happened. From the aboriginal perspective, moreover,
those early dams to European “dominion” grew to redlity in the decades that followed.
Counsel for the respondent does not dispute Canadian sovereignty. He seeks Mohawk

autonomy within the broader framework of Canadian sovereignty.

The common law concept of aborigina rights is built around the doctrine of
sovereign succession in British colonid law. The framers of the Constitution Act, 1982
undoubtedly expected the courtsto have regard intheir interpretationof s. 35(1) tothecommon
law concept. This point was made by McLachlin J. (as she then was) (dissenting in the result)

inVan der Peet, supra, at paras. 227 and 262:

Theissue of what_condtitutes an aborigind right must, inmy view, be answered by
looking at what the law has higoricaly accepted as fundamenta aborigind rights.

Given the complexity and sengtivity of the issue of defining hitherto undefined
aborigind rights, the pragmeatic approach typicaly adopted by the common law —
reasoning fromthe experience of decided cases and recognized rights — has much
to recommend it. [Emphasis added ]

| agree. The Constitution Act, 1982 ushered inanew chapter but it did not start
anew book. Within the framework of s. 35(1) regard isto be had to the common law (“what
the law has historically accepted”) to enable a court to determine what condtitutes an aboriging

right.

The respondent positions hisdaimasfollows. Hemakesapoint of travelling back
and forth across the internationa border producing his Haudenosaunee passport issued at the

capita of the Mohawk Confederacy at Onandaga, New York State. As he explained in

testimony:
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[The passport] is dso to me an expression of recognition, not only by my own
Iroquois Confederacy and our nation's capital, Onondaga, that | carry my own

passport, but it is aso arecognition of Canada and the United States of who my
ctizenghip lieswith.

This evidence with respect to the Haudenosaunee passport was said by respondent’s counsel
to go “to the issue of the bagis of the rights that the [respondent] is claming in this case’.

117 In assessing aborigind claims, courts are required to take into account “the
perspective of the aborigina people themsdves’ (Sparrow, supra, at p. 1112; Van der Peet,
supra, a para. 49). From the respondent's perspective, the aborigina right flows from
Mohawk sovereignty. In Exhibit D-13 he writes, at p. 107:

Akwesasne isaMohawk community that has existed from time immemorid,
with its own laws and government, and we have consistently been determined to
maintain the sovereignty of our Nation.

Towhich he adds at p. 135:

| think of mysdlf as a community leader, but my nationd |leadersarethe leaders of
the Mohawk Nation. | am acitizen of Haudenosaunee; and if anyone says | am
aso a Canadian dtizen, the most | can agree is that we have certain benefits in
Canada, by treaty, the same benefits as we have in the United States.

118 Fundamentally, the respondent views his aborigind rights as a shidd againgt non-
aborigind laws, induding what he sees asthe impositionof aborder that “wasn't meant for [the]

Kanienkehaka or the Mohawk Nation or any of the Six Nations’. He thustedtified at tridl:

Even though my grandfather didn't pesk any English he was able to explain
to me, as other elders have, that the promises made by the English to the
Haudenosaunee that they would continue to recognize our nation as free and
independent peoples. At onemesting they would reciteit, what exactly werethose
words and the gist that we had to understand it.
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So, when our people in Akwesasne today say this border was not intended
for us, they have an understanding inhigtorical terms of the interpretation of those
promises. In our language and the way it is passed down, the line of what isnow
known as the International Border belongs to somebody else. It wasn't meant for
Kanienkehaka or the Mohawk Nationor any of the Sx Nations. We understand
that much.

In this tesimony the respondent refers to “promises made by the English to the
Haudenosauneg’, but hisdam to base atrading/mobilityright and tax exemptions onanexiding
treaty right was rejected by the tria judge and has not been appeded to this Court. His
contention here is that whether or not the British made a treaty promise to that effect, the
Mohawkswereinfact free under the Mohawk legd regime “to pass and repass ... acrosswhat
isnow the Canada-United States boundary” withgoodsfor trade and this freedom should now

receive s. 35 protection. The claim to trade and mobility across internationa boundaries asa

citizen of Haudenosaunee engages the sovereignty issue.

6. Non-Assertion of Aspects of the Respondent's Claim

TheTrid Divisondeclaration, as stated, recognized an aborigind right “topassand
repass fredy acrosswhat is now the Canada-United States boundary induding the right to bring
goodsinto Canadafor personal and community use, indudingfor trade withother First Nations,
without havingto pay any duty or taxes whatsoever to any Canadian Government or authority”
(p. 4, emphasis added). The word “including” was subsequently deleted in an effort to shrink
the scope of the aborigind right asserted in this particular proceeding and thereby to present
asmdler target to the appellant's objection. The Federal Court of Appeal added site-specific
limitations to the clamed right. In the end, the declaration issued by the Federal Court of
Appedl read asfollows (at para. 56):

[T]he plaintiff asaMohawk of Akwesasne resdent in Canada has an existing
aborigina right which is congtitutionally protected by sections 35 and 52 of the
Constitution Act, 1982, when crossing the internationa border fromNew Y ork
to Ontario or Quebec, to bring with him to Canada, for persona use or
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consumption, or for collective use or consumption by the members of the
community of Akwesasne, or for non-commercid scae trade with First Nation

communities in Ontario or Quebec, goods bought in the State of New Y ork
without having to pay any duty or taxes to the government of Canada

In his opening address at trid, counsd for the respondent also made it clear that

no damismadein this action to import prohibited or controlled goods:

So thet it will be perfectly clear from the outset of the trid, my lord, Plantiff
statesimmediately and unequivocaly that he isnot here pleading (and that this case
isnot about) any right to bring across the Canada/U.S. border any formof firearm
or any formof restricted or prohibited drug, acohal, plantsor thelike. Nor do the
factsin this case raise the issue of importation into Canada of commercid goods
for the primary purpose of competing in the commercid maingream in Canada.
Plantiff is not, my lord, seeking any judicid determinationof that issue inthis case.
[Emphasis added.]

When asked by the trid judge whether the damincluded “commercid trade’ (as

defined, e.g., in Gladstone, supra, a para. 57), he said not “at thistime”.

The respondent takes the positionthat aborigina peoples do not have to clamthe
full extent of ther entittement. He reiterated that the purpose of s. 35 was to bring about a
reconciliation between Canadian society and itsaborigind communities (Van der Peet, supra),
and characterized the respondent’ s willingness to exclude from his dam aright to bring across
the border prohibited goods (e.g., firearms and illegd drugs) and controlled goods (e.g.,
alcohal, though not tobacco) as a reasonable concession in pursuit of such a reconciliation.
However, in considering whether the evidence givesrise to the claimed right, it is necessary to
look at all of the evidence to determine whether, in its totdity, it establishes not only a pre-
contact practice that was capable of being carried forward under the new European-based

legd orders but a practice that is compatible with Canadian sovereignty.
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The andyss of the courts below in support of the respondent’s position, if
accepted, would suggest that infuture cases other M ohawkswould argue with some force thet
the historical practi ce of the free movement of people and goods having been established inthis
case, any other redrictions onthe movement of goods, people and perhaps capital would have

to be judtified under the Sparrow doctrine.

7. The Substance of the Claim Disclosed by the Evidence

For the reasons a ready mentioned, the respondent'sdam, despitethe concessions
made in argument, is not just about physica movement of people or goods in and about
Akwesasne. It is aout pushing the envelope of Mohawk autonomy within the Canadian
Condtitution. It isabout the Mohawks aspiration to live asif the international boundary did not
exis. Whatever financid benefit accrues from the ability to move goods across the border

without payment of duty is dearly incidentd to thislarger vison.

Itistruetha in R v. Pamajewon, [1996] 2 S.C.R. 821, the Court warned, at
para. 27, against casting the Court's aborigind rightsinquiry “at alevel of excessve generdity”.
Y et when the daim, as here, can only properly be construed as an internationd trading and
mobility right, it has to be addressed at thet level.

I nthe congtitutiond framework envisaged by the respondent, the clamedaborigina
right issmply amanifestation of the more fundamenta relationship between the aborigind and
non-aborigina people. In the Mohawk tradition this reaionship ismemoridized by the “two-
row” wampum, referred to by the respondent in Exhibit D-13, a pp. 109-110, and in histria
evidence (trans,, val. 2, at pp. 191-92), and described in the Haudenosaunee presentation to

the Parliamentary Specid Committee on Indian Sef-Government in 1984 asfollows:
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When the Haudenosaunee first came into contact with the European nations,
treaties of peace and friendship were made. Each was symbolized by the Gus-
Wen-Tah or Two Row Wampum. There is a bed of white wampum which
symbolizes the purity of the agreement. There are two rows of purple, and those

two rows have the qoirit of your ancestors and mine. There are three beads of
wampum separating the two rows and they symbolize peace, friendship and

respect.

Thesetwo rows will symboalize two paths or two vessds, travelling down the
sameriver together. One, abirch bark canoe, will be for the Indian people, their
laws, their customs and their ways. The other, aship, will befor the white people
and thar laws, thar cusoms and ther ways. We shall each travel the river
together, side by side, but in our own boat. Neither of us will try to steer the
other'svess.

(Indian Self-Government in Canada: Report of the Special Committee
(1984), back cover)

Thus, in the “two-row” wampum therearetwo pardld paths. In one path travels
the aborigind canoe. Inthe other path travelsthe European ship. Thetwo vessds co-exist but
they never touch. Each isthe sovereign of its own destiny.

The modernembodiment of the “two-row” wampum concept, modified to reflect
some of the redlities of a modern state, is the idea of a “merged” or “shared” sovereignty.
“Merged soveraignty” assertsthat First Nationswerenot wholly subordinated to non-aborigina
sovereignty but over timebecamemerger partners. Thefina Report of the Royal Commission
on Aboriginal Peoples, val. 2 (Restructuring the Relationship (1996)), at p. 24, saysthat
“Aborigina governments give the condtitution [of Canadd] its degpest and most resilient roots
in the Canadian soil.” This updated concept of Crown sovereignty is of importance. Whereas
higoricaly the Crown may have been portrayed as an entity across the seas with which
aborigina people could scarcely be expected to identify, this was no longer the case in 1982
whenthe s. 35(1) reconciliation process was established. The Congtitution was patriated and
al aspects of our sovereignty became firmly located within our borders. If the principle of
“merged sovereignty” articulated by the Royal Commissionon Aborigind Peoplesisto have any

true meaning, it must include at least the idea that aborigind and non-aborigind Canadians
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together forma sovereign entity withameasure of common purpose and united effort. Itisthis
new entity, asinheritor of the historica atributes of sovereignty, withwhichexiding aboriginad

and treaty rights must be reconciled.

Thefind Report of the Royal Commission on Aboriginal Peoples, val. 2, goes

on to describe “ shared” sovereignty at pp. 240-41 asfollows:

Shared sovereignty, inour view, isahadlmark of the Canadian federation and
acentral feature of the three-cornered rdationsthat link Aborigina governments,
provincid governments and the federa government. These governments are
sovereign within their respective spheres and hold their powers by virtue of ther
condtitutiona status rather thanby delegation. Neverthel ess, many of their powers
are shared in practice and may be exercised by more than one order of
government.

On this view, to return to the nauticd metgphor of the “two-row” wampum, “merged”
sovereignty is envisaged as asingle vessd (or ship of state) composed of the higtoric dements
of wood, ironand canvas. The vessal's components pull together as a harmonious whole, but
the wood remains wood, the ironremains iron and the canvas remains canvas. Non-aboriginal
leaders, indluding Sir Wilfrid Laurier, have used smilar metaphors. 1t represents, in a phrase,

partnership without assmilation.

The s. 35(1) issue arising out of dl thisis sgndled in the style of cause. The
regpondent sued as “GRAND CHIEF MICHAEL MITCHELL daso known as
KANENTAKERON”. Heliveswith afoot smultaneoudy in two cultura communities, each
with its own framework of legd rights and respongbilities. As Kanentakeron he describes
learning fromhis grandfather the spiritua practi cesof the People of the Longhouse, whose roots
in North America go back perhaps 10,000 years. Y et the name Michad Mitchdl announces

that he is aso part of modern Canada who watches television from time to time and went to
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high school in Cornwall. As much as anyone ese in this country, heisapart of our collective
sovereignty. He writesin Exhibit D-13, at p. 135:

If anyone thinks that Mohawks are anti-Canadian or American, then we
kindly remind you that First Nations in North America, in ratio to other
nationalities, sent more soldiers to the First and Second World Wars. Since we
usualy wound up on the front lines, many of our people didn't make it home,

The dua aspect reflected inthe Syle of cause of the respondent’s action also finds
itspardld in the Court'streatment of the rights of aborigina peoples. What is“integrd to the
aborigind community's digtinctive culture’ (Van der Peet, at para. 53) is conditutionally
protected. In other respects however, the respondent and other aborigind people live and
contribute as part of our nationd diversity. So too in the Court's definition of aborigind rights.
They find ther sourceinanearlier age, but they have not been frozenintime. They are, ashas
beensaid, rights not relics. They are projected into modern Canada wherethey are exercised
asgroup rightsinthe 21t century by modern Canadians who wishto preserve and protect ther
aborigind identity.

In the earlier years of the century the federa government occasiondly argued that
Parliament's jurisdiction under s. 91(24) of the Constitution Act, 1867 (“Indians, and Lands
reserved for the Indians’) was plenary.  Indians were said to be federd people whose lives
were wholly subject to federa “regulation”. Thiswas rgected by the courts, which ruled that
while an aborigind person could be characterized as an Indian for some purposes induding
language, culture and the exercise of traditiond rights, he or she does not cease thereby to be
a resdent of a province or territory. For other purposes he or she must be recognized and
treated as an ordinary member of Canadiansociety. Inadecision handed down soon after the
coming into force of the Constitution Act, 1982, Nowegijick v. The Queen, [1983] 1 S.C.R.
29, atax case, Dickson J. (as he then was) wrote at p. 36, “Indians are citizens and, in afairs
of life not governed by treaties or the Indian Act, they are subject to al of the respongbilities

of other Canadiancitizens’. See dso Natural Parents v. Superintendent of Child Welfare,
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[1976] 2 S.C.R. 751, per Laskin C.J. a p. 763, and R. v. Dick, [1985] 2 S.C.R. 309, per
Beetz J., a p. 326. In Gladstone (at para. 73) and again in Delgamuukw v. British
Columbia, [1997] 3 S.C.R. 1010 (at para. 165), Lamer C.J. repeatsthat “diginctive aborigind
societies exig within, and are a part of, a broader socid, political and economic community,
over which the Crown is sovereign” (emphasis added). The condtitutional objective is

reconciliation not mutud isolation.

The Roya Commission does not explain precisey how “shared sovereignty” is
expected to work in practice, dthough it recognized as a critical issue how “60 to 80
higtoricaly based nations in Canada at present, comprising athousand or so local Aborigina
communities’ would “interact with the jurisdictions of the federd and provincid governments’
in cases of operationd conflict (find report, val. 2, supra, a pp. 166 and 216). It dso
recognized the chalenge aborigind self-government poses to the orthodox view that
condtitutiond powersin Canadaarewhally and exhaudtively distributed between the federd and
provincid governments. see, e.g., Attorney-General for Ontario v. Attorney-General for
Canada, [1912] A.C. 571 (P.C.), a p. 581; P. W. Hogg and M. E. Turpd, “Implementing
Aborigind Sdf-Government: Congtitutional and Jurisdictiond Issues’ (1995), 74 Can. Bar
Rev. 187, at p. 192; this issueis presently before the courtsin British Columbiain Campbell
v. British Columbia (Attorney General) (2000), 79 B.C.L.R. (3d) 122 (S.C.). There are
sgnificant economic and funding issues. Some aborigind people who live off reserves,
particularly inurban areas, have serious concerns about how salf-government would affect them,
asdiscussed inpartin Corbierev. Canada, [1999] 2 S.C.R. 203. With these difficultiesin
mind perhaps, the Royal Commissionconsidered it to be “essentia that any steps toward self-
government be initiated by the aborigina group inquestionand “respond to needsidentified by
themembers’ (Partnersin Confederation: Peoples, Self-Gover nment and the Constitution
(1993), at p. 41). It rgected the ‘one Sze fitsdl’ approach to First Nations sdf-governing

inditutionsin favour of a negotiated treaty modd. The objective, succinctly put, is to cresate
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auffident “conditutiond space for aborigind peoples to be aorigind”:  D. Greschner,
“Aborigind Women, The Condtitution and Crimind Justice’ (1992), U.B.C. L. Rev. (Sp. Ed.)
338, at p. 342. Seeds0J. Borrows, “Uncertain Citizens: Aborigina Peoplesand the Supreme
Court” (2001), 80 Can. Bar Rev. (. Ed.) 15, at p. 34. TheRoyd Commisson Find Report,
vol. 2, sates at p. 214 that:

Section 35 does not warrant a clam to unlimited governmenta powers or to
complete sovereignty, such as independent states are commonly thought to
possess. Aswith thefederd and provincid governments, Aborigina governments
operate within a sphere of sovereignty defined by the congtitution. In short, the
Aborigind right of sdf-government in section 35(1) involvescircumscribed rather
than unlimited powers.

It is unnecessary, for present purposes, to come to any conclusion about these
assartions. What issgnificant istha the Royd Commisson itself seesaboriging peoplesasfull
participants with non-aborigina peoplesina shared Canadian sovereignty. Aborigind peoples
do not sland inoppaositionto, nor are they subjugated by, Canadiansovereignty. They are part
of it.

With this background | return to the point that the respondent does not base his
mohility rightsin this test case as a Canadian citizen. His counsdl acknowledges that s. 35(1)
itsdf does not purport to create rights. It affirms only existing rights. The respondent's
internationd trading and mobility right is put forward in his evidence as aright incidenta to his
datus as a citizen of Haudenosaunee, with its capital at Onondaga, near Syracuse, New Y ork

Sate. He explained in his testimony:

Q. Youmeade paticular reference, Chief Mitchdll, to going to Onondaga. What
is the significance of Onondaga?

A. In the Iroquois world as we understand it Onondaga is the capital of the
Confederacy, much like Ottawa isthe capita of Canada, Washington isthe
capital of the United States, Onondaga is the capita of the Haudenosaunee,
of the Six Nations.
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Q. Chief Mitchdll, do you consder yoursdlf acitizen of the Confederacy?
A. | amadcitizen of the Haudenosauneg, the Iroquois Confederacy ...
Each of the member nations of the Haudenosaunee if they wish to apply for a

passport they go to Onondaga. The passport that we use to travel, we use our
own Iroquois Confederacy passport.

The respondent’s claim thus presents two defining eements. Heassarts atrading
and mobility right across the international boundary and he attaches this right to his current
citizenship not of Canada but of the Haudenosaunee Confederacy withits capital in Onondaga,

New York State.

8. The Lend Basis of the Respondent's Claim

The respondent initidly asserted both a treaty right and an aborigina right but the
conceptud digtinction between these two sources of entitlement isimportant. A treaty right is
andfirmative promise by the Crownwhichwill be interpreted generoudy and enforced inaway
that upholds the honour of the Crown: R. v. Taylor (1981), 62 C.C.C. (2d) 227; R v.
Badger, [1996] 1 S.C.R. 771; R. v. Marshall, [1999] 3 S.C.R. 456.

The trid court acknowledged that if duty-free provisions had been incorporated
into a treaty with the Mohawks, the promise would be enforceable asas. 35 treaty right. A

treaty right isitself an expresson of Crown sovereignty.

Inthe case of aborigind rights, thereis no historica event comparableto the treaty-
making process in which the Crown negotiated the right or obligation sought to be enforced.
The respondent’s claim is rooted in practices which he says long preceded the Mohawks first

contact with Europeansin 1609.
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| return to the comment of McLachlin J,, dissenting in the result, in Van der Peet
at para. 227 that “the issue of what congtitutes an aborigind right must, inmy view, be answered
by looking at what the law has historicaly accepted as fundamentd aborigind rights’. There
was a presumptionunder Britishcolonia law that the Crown intended to respect the pre-existing
customs of the inhabitants that were not deemed to be unconscionable (e.g., W. Blackstone in
Commentarieson the Lawsof England (4thed. 1770), Book 1, at p. 106, gave the example,
now discredited, of “infidd” laws) or incompetible withthe new sovereignty: Campbell v. Hall
(2774), 1 Cowp. 204, 98 E.R. 1045 (K.B.), a pp. 1047-48; Delgamuukw v. British
Columbia, [1993] 5 W.W.R. 97 (B.C.C.A)), a paras. 1021-24. Professor B. Slattery

formulated the treditiond principle asfollows:

When the Crown gained sovereignty over an American territory, colonid lawv
dictated that the local customs of the native peopleswould presumptively continue
in force and be recognizable in the courts, except insofar as they were
unconscionable or_incompatible with the Crown's assertion of sovereignty.
[Emphasis added.]

(“Understanding Aborigina Rights’ (1987), 66 Can. Bar. Rev. 727, at p. 738)

In a more recent paper published as “Making Sense of Aborigind and Treaty
Rights’ (2000), 79 Can. Bar. Rev. (Sp. Ed.) 196, Professor Sattery, at p. 201, largely
reiterates hisearlier proposition athough he now substitutes the phrase  Crown suzerainty” for
“Crown sovereignty”. The subditution sgnds a shift in emphasis from sovereignty over
individuals to sovereignty over “ autonomous’ groups, which is perhgps reated to argumentsin

support of aborigind self-government.

Since Calder, supra, the courts have extended recognition beyond pre-existing
“rights’ to practices, cusoms or traditions integrd to the aborigind community's distinctive
culture (Van der Peet, supra, at para. 53). The aborigind rightsquestion, asMcLachlin J. put
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it, dissenting in the result, in Van der Peet, at para. 248, is traditiondly “[w]hat laws and

customs held sway before superimposition of European laws and customdq?]”

Reference has aready been made to the fact that one of severa sources of the
concept of aborigind rights, now significantly modified by the more generous principles of
condtitutiona interpretation, istraditiona Britishcolonid law. Many of the casesdecided by the
Judicid Committee of the Privy Council were concerned withrights of property created under
aformer regime. In Amodu Tijani v. Southern Nigeria (Secretary), [1921] 2 A.C. 399, at
p. 407, it was confirmed that “A mere change insovereignty isnot to be presumed as meant to
disturbrightsof private owners’ (emphass added). Morerecently, Lord Denning, speaking for
the Privy Council inOyekanv. Adele, [1957] 2 All E.R. 785, at p. 788, said: “Ininquiring ...
what rights are recognized, there is one guiding principle. It isthis The courtswill assume that
the British Crown intendsthat the rights of property of the inhabitants are to be fully respected”
(emphasisadded). Aswiththemodernlaw of aborigind rights, thelaw of sovereign successon
was intended to reconcile the interests of the local inhabitants across the empire to achangein

overeignty.

The concept of a presumption was endorsed by Hal J. in Calder, supra, a
p. 402:

The gppellants rely on the presumption that the British Crown intended to
respect ndive rights, therefore, when the Nishga people came under British
sovereignty ... they were entitled to assert, as a legd right, ther Indian title.
[Emphasis added.]

It was subsequently affirmed that aborigind rights could exist independently of
“Indian title’ (Van der Peet, supra, at para. 74; Adams, supra, a para. 26). Further, in
Guerin v. The Queen, [1984] 2 S.C.R. 335, Dickson J. emphasized the “legd” character of
the resulting aborigind right: “in Calder ... this Court recognized aborigind title as alegd right
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derived from the Indians historic occupation and possession of thar tribal lands” (p. 376,
emphasis added), and then went on to state the proposition that the Indians were “the rightful

occupants of the soil, with alegal aswell as just daim to retain possession of it, and to useit

according to their own discretion” (p. 378, emphasis added; emphasisin origina deleted).

The High Court of Austraia has reached a smilar conclusion with respect to the
legd regime governing Austrdianaborigind people: Mabo v. Queensand (1992), 175 C.L.R.
1, per Brennan J., for the mgority, at pp. 55-57, and Toohey J., a p. 184. See aso Wik
Peoplesv. Queendland (1996), 187 C.L.R. 1.

| amfar fromsuggesting that the key to s. 35(1) reconciliation is to be found inthe
legd archives of the British Empire. The root of the respondent’s argument neverthelessis that
the Mohawks of Akwesasne acquired under the legd regimesof 18th century North America,
apodgtive legd right as a group to continue to come and go across any subsequent internationa
border dividing ther traditiona homeands with whatever goods they wished, just as they had
in pre-contact times. Inother words, Mohawk autonomy inthis respect was continued but not
asamere custom or practice. It emerged in the new European-based congtitutional order as
alegal trading and mohility right. By s. 35(1) of the Constitution Act, 1982, it became a
condtitutionaly protected right. Thet is the respondent's argument.

9. TheLimitation of “ Sovereign Incompatibility”

Care must betakennat to carry forward doctrines of British colonid law into the
interpretation of s. 35(1) without careful reflection. In R v. Eninew (1984), 12 C.C.C. (3d)
365 (Sask. C.A.) and R. v. Hare (1985), 20 C.C.C. (3d) 1 (Ont. C.A.), for example, it was
held by two provincid courts of gpped that s. 35(1) “recognized and affirmed” (and thus set in
congtitutiond concrete) the traditiond frailties of common law aboriging rights, induding their
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vulnerabilityto unilaterd extinguishment by governments. Thiswasregected in Sparrow, supra,
where the Court construed s. 35(1) as dfirming the promise of a new commitment by
Canadians to resolve some of the ancient grievances that have exacerbated relations between

aborigina and non-aborigina communities.

Y et the language of s. 35(1) cannot be construed as awholesae repudiationof the
common law. The subject maiter of the conditutiond provision is “exising” aborigind and
treaty rightsand they are said to be “recognized and affirmed” not whally cut loose fromeither
their lega or higtoricd origins. One of the defining characteristics of sovereign succession and
therefore alimitation onthe scope of aborigind rights, as dready discussed, was the notion of
incompatibility with the new sovereignty. Such incompatibility seems to have been accepted,
for example, as alimitation on the powers of aborigina sdf-government in the 1993 working
report of the Royd Commissionon Aborigind Peoples Partnersin Confederation: Peoples,

Self-Government and the Constitution, supra, at p. 23:

... Aborigina nations did not lose their inherent rights when they entered into a
confederal relationship with the Crown. Rather, they retained their ancient
constitutions so far as these were not inconssent with the new relaionship.
[Emphasis added.]

Prior to Calder, supra, “sovereign incomptibility” was given excessve scope.
The assertion of sovereign authority was confused with doctrines of feudd title to deny
aborigind peoples any interest a dl in their traditiona lands or even in activities related to the
use of those lands. To acknowledge that the doctrine of sovereign incompatibility was
sometimes given excessive scope in the past is not to deny that it has any scope at dll, but it is

adoctrine that must be applied with caution.

| take an illudration from the evidence in this case. The trid judge showed that

pre-contact the M ohawks, as a military force, moved under their own command through what
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is now parts of southern Ontario and southern Quebec. The evidence, taken as a whole,
suggests that military valueswere “a defining feature of Mohawk [or Iroquoig| culture’, to use
my colleague'sexpressonat para. 54. Indeed, the Mohawk warrior tradition hasitsadherents
tothisday. Asprevioudy noted, thetrid judge at p. 35 thought the Mohawks military activities
inthe S. Lawrence River Vdley probably got in the way of their trading activities:

[1tisdifficult to see how an army would engage intrade with their enemies while
in pursuit of them.

However, important as they may have been to the Mohawk identity as a people,
it could not be said, in my view, that pre-contact warrior activities gave rise under successor
regimesto alegal right under s. 35(1) to engage in military adventures on Canadian territory.
Canadian sovereign authority has, as one of its inherent characteristics, a monopoly on the
lawful use of military forcewithinitsterritory. | do not accept that the Mohawks could acquire
under s. 35(1) alegd right to deploy a military force in what is now Canada, as and when they
choose to do o, even if the warrior tradition was to be consdered a defining fegture of pre-
contact Mohawk society. Section 35(1) should not be interpreted to throw on the Crown the
burden of demondirating subsequent extinguishment by “ clear and plain” measures (Gladstone,
supra, at para. 31) of a“right” to organize a private amy, or a requirement to judify such a
limitation after 1982 under the Sparrow standard. This example, remote as it is from the
particular daim advanced in this case, ussfully illugtrates the principled limitation flowing from
sovereign incompatibility in the s. 35(1) andyss.

Inmy opinion, sovereign incompatibility continues to be an dement inthe s. 35(1)
andyss, dbeit alimitation that will be paringly gpplied. For the most part, the protection of
practices, traditions and customs that are distinctive to aborigind culturesin Canada does not

raise legitimate sovereignty issues a the definitiona stage.
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10. The Alleged Incompatibility Between the Aborigind Right Disclosed by the
Evidence and Canadian Sovereignty

| proceed to the next step keeping inmind that therespondent'sdammust respond
not only to the historica requirementsthat have traditionaly preoccupied aborigina law but aso

to the reconciliation objective that lies at the heart of the purposive interpretation of s. 35(1).

The assertion of British sovereignty to the Akwesasne areawas certainly no later
than the Treaty of Paris 1763. Boundaries at that time were considered to be of high

importance:

The Treaty of Paris produced the greatest rearrangement of boundariesin
North America that had hitherto occurred. It isfor this reason that the war that
immediatdy preceded it is sometimes called the “War of the Boundary Lines’.

(L. Nichalson, The Boundaries of the Canadian Confederation (1979), at
p. 19)

Prior to the American Revalution, as evidenced by the geographic scope of the
Royal Proclamation, 1763 (reproduced inR.S.C. 1985, App. I1, No. 1), the dlam of British
sovereignty continued southto Floridaand westwards beyond the Great L akes(Cal der, supra,
a pp. 322-23). Movement from the Mohawk Valey to Akwesasne lay whally within the
British daim and did not cross an internationa boundary. The present internationa boundary,
as eaxlier mentioned, was not settled until after the American Revolutionunder the subsequent

Treaty of Paris 1783.

The question is whether the asserted legd right to the autonomous exercise of
internationd trade and mohility was compatible with the new European (now Canadian)

sovereignty and the reciproca loss (or impairment) of Mohawk sovereignty.
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In the resolution of this legd issue, as stated, we are addressing legal
incompatibility as opposed to factual incompatibility. The latter emerged more dowly as
assartions of sovereignty gave way to colonisation and progressive occupation of land. From
the outset, however, frontiers were a fundamenta expression or demarcation of sovereignty
amongst First Nations as wel as in the European conception (Nicholson, supra, at pp. 8-9),
and indeed amongst and between Britain'sNorth American colonies (J. Story, Commentaries
on the Constitution of the United States (4thed. 1873), val. |1, at pp. 463-64). Akwesasne
isthe point at which, snce 1783, British(and later Canadian) sovereignty camefacetofacewith

the sovereignty of the United States.

Control over themohility of persons and goodsinto one country is, and dways has
been, afundamentd attribute of sovereignty.

It is commonly accepted that sovereign states have the right to control both who
and what enters their boundaries. For the generd wdfare of the nation the State
is expected to perform thisrole. [Emphasis added ]

(R v. Smmons, [1988] 2 S.C.R. 495, per Dickson C.J., a p. 528)

SeedsoR. v. Jacques, [1996] 3 S.C.R. 1075, per Gonthier J., at paras. 15 and 18; Almeida-
Sanchez v. United States, 413 U.S. 266 (1973), at p. 279; and United States v. Ramsey,
431 U.S. 606 (1977). In other words, not only does authority over the border exist as an
incdent of sovereignty, the state isexpected to exerciseit inthe public interest. Theduty cannot
be abdicated to the vagaries of an earlier regime whose sovereignty has been eclipsed (Cain,
supra, at pp. 545-46).

Thelegd Stuationisfurther complicated by the fact, previoudy mentioned, that the
respondent attributes his internationa trading and mobility right not to his status as a Canadian

citizenbut asacitizenof the Haudenosaunee(Iroquois Confederacy) based at Onondaga, New
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York. Border conditions in the modern era arevadly different fromthose in the 18th century.
Nevertheless, as stated, borders existed amnong nations, including First Nations. They were

expressions of sovereign autonomy and then, as now, compelled observance.

The courts of the United States, beinginthis case the country of export, aso view
border controls as incidenta to territorid sovereignty. 1nChue Chan Ping v. United Sates,

130 U.S. 581 (1889), it wassad by Fidd J., for the United States Supreme Court, at pp. 603-
4.

Jurisdictionover itsown territory to that extent is an incident of every independent
nation. It is a part of itsindependence. If it could not exclude diensit would be
to that extent subject to the control of another power.

InEkiuv. United States, 142 U.S. 651 (1892), at p. 659, the United States Supreme Court
stated:

It is an accepted maxim of internationa law, that every sovereign nation has
the power, asinherent in sovereignty, and essentia to salf-preservation, toforbid
the entrance of foreigners within its dominions, or to admit themonly insuchcases
and upon such conditions as it may seefit to prescribe.

To the same effect is the holding of Gray J,, for the court, inFong Yu Ting v. United States,
149 U.S. 698 (1893), at p. 707.

Smilarviewswere expressed by scholars writingbeforethe Canada-United States
border was ever etablished. E. de Vattel, whose treatise The Law of Nations was firg
published in 1758, sad this.

The sovereign may forbid the entrance of his territory ether to foreignersin
generd, or in particular cases, or to certain persons, or for certain particular
purposes, according as he may think it advantageous to the state. Thereisnothing
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indl thisthat doesnot flow from the rights of domain and sovereignty: every one
is obliged to pay respect to the prohibition; and whoever daresto violateit, incurs
the pendty decreed to render it effectud.

(The Law of Nations (Chitty ed. 1834), book 11 at pp. 169-70)

To the same effect is Blackstone, supra, at p. 259:

Upon exactly the same reason stands the prerogetive of granting safe-conducts,
without which by the law of nations no member of one society hasaright to intrude
into another.

In my view, therefore, the internationd trading/mohbility right damed by the respondent as a
citizen of the Haudenosaunee (Iroquois) Confederacy is incompaible with the historical
atributes of Canadian sovereignty.

The question that thenarisesiswhether this conclusionisat odds with the purpose
of s. 35(1), i.e. the reconciliation of the interests of aborigina peopleswith Crown sovereignty?
In addressing this question it must be remembered that aborigina people are themsalves part
of Canadian sovereignty as discussed above. | agree with Borrows, supra, at p. 40, that
accommodation of aborigind rights should not be seen as “a zero sum relationship between
minorityrightsand citizenship; asif every gaininthe direction of accommodating diversity comes
at the expense of promoting dtizenship”, (quoting W. Kymlicka and W. Norman, eds., A
Citizenship in Diverse Societies (2000), at p. 39). Ontheother hand, thereverseisasotrue.
Affirmation of the sovereign interest of Canadians as a whole, including aborigina peoples,
should not necessarily be seenas aloss of aufficent “ condtitutiona space for Aborigina peoples
to be Aborigind” (Greschner, supra, at p. 342). A finding of diginctivenessisajudgment that
to fulfill the purpose of s. 35, a measure of condtitutiond spaceis required to accommodate
particular activities (traditions, customs or practices) rooted in the aborigina peoples prior

occupation of theland. Inthis case, a finding againg “diginctiveness’ isaconcluson that the
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respondent’s claim does not relate to a“ defining feature’ that makes Mohawk “culturewhat it
is’ (Van der Peet, at paras. 59 and 71); itisa conclusonthat to extend congtitutiond protection
to the respondent's claim finds no support inthe pre-1982 jurisprudence and would overshoot
the purpose of s. 35(1). In terms of sovereign incompatibility, it is a concluson that the
respondent’s daim relates to nationd interests that al of us have in common rather than to
digtinctive interests that for some purposes differentiate an aborigind community. Inmy view,
reconciliation of these interests in this particular case favours an affirmation of our collective

sovereignty.

11. Implicationsfor Internd Aborigina Saf-Government

Inreaching that conclusion, however, | do not wishto betakenas elther foreclosing
or endoraing any postion on the compatibility or incompatibility of internal self-governing
inditutions of First Nations with Crown sovereignty, ether past or present. | point out in this
connection that the sovereign incompatibility principle has not prevented the United States
(albeit with its very different condtitutional framework) from continuing to recognize forms of
internal aborigina sdf-government which it consdersto be expressons of residua aborigind
sovereignty. The concept of a* domestic dependent nation” was introduced by Marshal C.J.
in Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831), at p. 17, asfollows:

... it may wdl be doubted whether those tribes which resde within the
acknowledged boundaries of the United States can, with strict accuracy, be
denominated foreign nations. They may, more correctly, perhaps, be denominated
domestic dependent nations.

More recently, in United States v. Whedler, 435 U.S. 313 (1978), the United
States Supreme Court, per Stewart J., described the applicable U.S. doctrine at pp. 322, 323
and 326:
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The powers of Indian tribes are, in generd, “inherent powers of a limited
sovereignty which has never been extinguished.” ...

Indian tribes are, of course, no longer “possessed of the full attributes of
sovereignty.” United States v. Kagama, supra, at 381. Ther incorporation
within the territory of the United States, and their acceptance of its protection,
necessarily divested them of some aspects of the sovereignty which they had
previoudy exercised. By specific treaty provisonthey yielded up other sovereign
powers, by statute, in the exercise of its plenary control, Congress has removed
dill others.

In sum, Indian tribes till possess those aspects of sovereignty not withdrawn by
treaty or statute, or by implication as a necessary result of their dependent status.

The areas in which such implicit divediture of sovereignty has been held to have
occurred arethoseinvolvingtherelations between an Indiantribe and nonmembers
of the tribe. Thus, Indian tribes can no longer fredy dienate to non-Indians the
land they occupy.... They cannot enter into direct commercid or governmenta
relations with foregn nations.... And, as we have recently held, they cannot try
nonmembersin triba courts....

These limitations rest on the fact that the dependent status of Indian tribes
within our territorid jurisdiction is necessarily inconsgent with their freedom
independently to determine their externd relations. [Underlining added ]

The U.S. doctrine of domestic dependant nation differsin materia respects from
the proposals of our Roya Commisson on Aboriginal Peoples. The concepts of merged
sovereignty and shared sovereignty, which are said to be essentia to the achievement of
reconciliation as wel as to the maintenance of diversity, are not reflected in the American
jurisprudence. Under U.S. law the powers of atribal government (whatever its theoretical
sovereignty) can be overriddenby an ordinary law of Congress. Further, there is nothing that
| am aware of in the U.S. doctrine that extends the concept of salf-government todamsto an
independent sdf-sugtaining economic base, as contemplated by the Roya Commission on
Aborigina Peoples (find report, val. 2, supra, a p. 2). In any event, whatever be the
differencesand smilarities aninternationd trading and mohbilityright, whichnecessarily involves
“externd rdations’, would appear not to beincluded inthe attributes of aU.S.-style “domestic

dependant nation”.
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Asto the positionof Mohawksin Canada seeking to trade into the United States,
see United States v. Garrow, supra, which involved “a full-blooded Indian woman of the
Canadian St. Regis Tribe of Iroquois Indians’ (p. 318) who resided in Canada near the
international boundary line. She entered the United States at the village of Hogansburg, New
York, carrying 24 basketsfor sdeinthe United States. She was charged duty under the Tariff
Act of 1930. She launched a protest, claming that as she was an aborigind person she could
bring the baskets into the United States free of duty under Artide 111 of the Jay Treaty. Her

claim was rgjected, the court stating at p. 324:

There being neither any treaty exemption of appellee’ s goods from duty, nor any
statutory exemption thereof, it follows that they are dutiable, as claimed by the
collector.

See o Akins v. United States, 551 F.2d 1222 (C.C.P.A. 1977).

| refer to the U.S. law only to dleviate any concern that addressing aspects of the
overeignty issuein the context of a daim to an internationd trading and mohility right would
prejudice one way or the other aresol utionof the muchlarger and more complex cdlaim of First
Nations in Canadato internal sdlf-governing inditutions. The United States has lived with
internd tribal sdf-government within the framework of external relations determined wholly by
the United States government without doctrind difficultiessince Johnsonv. M'Intosh, 21 U.S.
(8 Wheat.) 543 (1823), was decided aimost 170 years ago.

In this connection, the respondent aso referred usto Watt v. Liebelt, [1999] 2
F.C. 455, where the Federal Court of Appeal considered the mahility right of an aborigind

personwhose traditional territory aso straddles the Canada-U.S. border. The claimant, who
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was neither a Canadian citizen nor a person registered under the Indian Act, clamed aright to

comeinto or remain in Canada. In consdering this question, the court commented at para. 15:

The respondent contendsthat the existence of a sovereign state isincondstent with
any fetters on the power of that state to control which non-citizens may remain in
the country. Suffice it to say that while thereisample authority ininternationa and
commonlaw for that proposition, asovereign state may fetter itsdf asto the means
by which, the circumstances in which, and the agencies of government by which,
such power of control may be exercised. Canada has by its Condtitution limited
the exercise of governmenta powerswhichmay be inherent asa sovereign state....
[S)ection 35 of the Constitution Act, 1982 now guarantees exiging Aborigina
rights not previoudy extinguished, and this carries the corollary that no agency of
the state can, after 1982, extinguish those rights.

The question under consderation here is rather different from the question
discussed in that passage. It is hot about post-1982 extinguishment. It is about the prior
question of whether the claimed internationd trading and mohility right could, as a matter of law,

have arisen in the firgt place.

It was, of course, an expresson of sovereignty in 1982 to recognize existing
aborigind rights under s. 35(1) of the Constitution Act, 1982. However, if the clamed
aborigind right did not survive the trangtion to non-Mohawk sovereignty, therewas nathingin
exigence in 1982 to which s. 35(1) protection of existing aborigind rights could attach. It
would have been, of course, quite within the sovereign's power to confer specific border

privileges by tregty, but the respondent's claim to a treaty right was dismissed.

In my respectful view the dlaimed aborigind right never came into existence and
it isunnecessary to consider the Crown's argument that whatever aborigind rightsinthis respect
may have existed were extinguished by border controls enforced by Canadaprior to April 17,
1982.
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| would alow the apped.
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Appeal allowed.
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