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IN 1995, Parliament amended the Criminal Code by enacting the Firearms Act.
The amendments require the holders of al firearms to obtain licences and register their guns.
Alberta referred condtitutiond questions to the Court of Appeal to determine whether the
licensing and regidration provisons of the Firearms Act, asthey relate to ordinary firearms,
are intra vires Parliament. The mgority of the Court of Apped concluded that the Act is a

vaid exercise of Parliament’s crimind law power. Alberta gppeded to this Court.
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Held: Theapped should bedismissed. Theimpugned provisonsof theFirearms

Act are conditutiond.
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The Firearms Act condtitutes a vaid exercise of Parliament’s jurisdiction over
caimind lav. The Act in “pith and substance’ is directed to enhancing public safety by
controlling access to firearms. Its purpose is to deter the misuse of firearms, control those
given access to guns, and control specific types of weapons. It is aimed at a number of
“mischiefs’, induding theiillegd tradein guns, both within Canada and across the border with
the United States, and the link between guns and vidlent crime, suicide, and accidenta deaths.
The purpose of the Firearms Act conformswith the historica public safety focus of al gun
control laws. The changes introduced by the Act represent a limited expansion of the pre-
exiging gun control legidaion. The effects of the Act aso suggest that its essence is the
promoation of public safety. The criteria for acquiring a licence are concerned with safety.
Crimind record checks and background investigations are designed to keep guns out of the
hands of those incapable of using them safdly. Safety courses ensure that gun owners are
qudified.

The Firearms Act possesses dl three criteria required for a crimind lawv. Gun
control has traditionally been considered vaid crimind law because guns are dangerous and
pose arisk to public safety. The regulation of guns as dangerous productsis avaid purpose

withinthe crimind law power. That purposeis connected to prohibitions backed by pendties.

The Firearms Act is not essentidly regulatory legidation. The Act’s complexity
does not necessarily detract from its crimind nature. Nor does the law give either the chief
firearms officer or the Registrar undue discretion. The offences are clearly defined in the Act.
The chief firearms officer and the Regidtrar are explicitly subject to the supervison of the
courts. Further, thelaw’ s prohibitions and pendtiesare not regulatory in nature. They are not
confined to ensuring compliance with a scheme, but independently serve the purpose of public

safety. Parliament’ sintention was not to regul ate property, but to ensure that only those who
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prove themsalves qudified to hold a licence are permitted to possess firearms of any sort.

Findly, Parliament may use indirect meansto further the end of public safety.

The 1995 gun control scheme is distinguishable from existing provincia property
regulation schemes. The Act addresses the aspects of gun control which relate to the
dangerous nature of firearms and the need to reduce misuse. While ordinary guns are often
used for lavful purposes, they are dso used for crime and suicide, and cause accidental death
and injury. Their control accordingly fals within the crimina law powver.

The regidration provisions cannot be severed from the rest of the Act. The
licenang provisions require everyone who possesses a gun to be licensed; the registration
provisons require dl guns to be registered. These portions of the Firearms Act are both
tightly linked to Parliament’s god of promoting safety by reducing the misuse of any and dl

firearms. Both portions areintegral and necessary to the operation of the scheme.

The FirearmsAct does not trench on provincia powers such that upholding it as
crimind law will upset the balance of federalism. The provinces have not established thet the
effects of the Act on provincid jurisdiction over property and civil rights are more than
incdentd. Fird, the mere fact that guns are property does not suffice to show that a gun
contral law isin pithand substance a provincia matter. Second, the Act does not significantly
hinder the ability of the provinces to regulate the property and avil rights aspects of guns.
Third, assuming (without deciding) that the provincid legidatureshave the jurisdiction to enact
a law in relation to the property aspects of firearms, the double aspect doctrine permits
Parliament to address the safety aspects of ordinary fireerms. Fourth, theFirearmsAct does
not precipitate the federd government’ s entry into a new field since gun control has been the
subject of federal law snce Confederation. There is no colourable intrusion into provincid

jurisdiction.
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The problems associated with the misuse of firearms are firmly grounded in
mordity. However, even if gun control did not involve mordity, it could dill fal under the
federal crimind law power. Parliament can use the crimind law to prohibit activities which

have little relaion to public mordity.

The apprehengons of northern, rurd and aborigind Canadians that this law does
not addressthar particular needs do not go to the questionof Parliament’ sjurisdictionto enact
the lawv. The cost of the program and the efficacy of the law, or lack thereof, are equdly
irrdevant to Parliament’s ability to enact it under the divison of powers andyss. Within its
congtitutional sphere, Parliament is the judge of whether a measure is likely to achieve its

intended purpose.
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THE COURT --

|. Introduction

In 1995, Parliament amended the Criminal Code, R.S.C., 1985, c. C-46, by
enacting the Firearms Act, S.C. 1995, c. 39, commonly referred to as the gun control law,
to require the holders of dl firearms to obtain licences and regigter their guns. 1n 1996, the
Province of Albertachdlenged Parliament’ spower to passthe guncontrol law by a reference
to the Alberta Court of Apped. The Court of Apped by a 3:2 mgority upheld Parliament’s

power to passthelaw. The Province of Alberta now appeds that decision to this Court.

The issue before this Court is not whether gun control is good or bad, whether
the law isfar or unfair to gun owners, or whether it will be effective or ineffective in reducing
the harm caused by the misuse of firearms. The only issue iswhether or not Parliament hasthe

condtitutiona authority to enact the law.

The answer to this question liesin the Canadian Condtitution. The Condtitution
assigns some matters to Parliament and othersto the provincia legidatures: Constitution Act,
1867. The federd government asserts that the gun control law fals under its crimind law
power, s. 91(27), and under its generd power to legidate for the “ Peace, Order and good
Government” of Canada. Alberta, onthe other hand, saysthe law fals under its power over
property and civil rights, s. 92(13). All agree that to resolve this dispute, the Court must first
determine what the gun control law is redly about — its “pith and substance’ — and then ask
which head or heads of power it most naturdly falls within.

We conclude that the gun control law comeswithin Parliament’ sjurisdiction over

caimind law. The law in “pith and substance’ is directed to enhancing public safety by
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contralling access to firearms through prohibitions and pendties. This brings it under the
federd crimind law power. While the law has regulatory aspects, they are secondary to its
primary crimind law purpose. The intruson of the law into the provincid jurisdiction over

property and civil rightsis not so excessve as to upsat the balance of federaism.

Il. Reference Quedions

The formd quedtions put to the Alberta Court of Appeal by the Alberta
government in 1996 are attached in Appendix A. Simply put, the issue before us is whether
or not the licensing and regigtration provisonsin the Firearms Act, asthey relate to ordinary
firearms, were vdidly enacted by Parliament. Theimpugned provisionsof the Act are attached

in Appendix B.

[1l. Legidation

For many years, the Criminal Code has restricted access to firearms, manly
automatic wegpons and handguns, by classifying some as prohibited and some as restricted.
The Firearms Act amendments extended this regulation to dl firearms, induding rifles and
shotguns. Asareault, s. 84 of the Criminal Code now controls three classes of firearms: (1)
prohibited firearms (generdly autometic weapons); (2) restricted firearms (generdly handguns);
and (3) dl other firearms (generdly rifles and shotguns). The third dass of gunsis varioudy
referred to as“ ordinary firearms’, “long guns’, and “ unrestricted firearms’. We will refer to

thisdass as“ordinary firearms’.

The reference questions focus on the vdidity of the licenang and regigtration
provisonsfor ordinary firearms introduced by the FirearmsAct. Thelicenang sectionsof the

Act provide that a person must be licensed in order to possess a fiream. Eligibility for a
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licencereflects safety interests. An gpplicant with acrimina record involving drug offences or
violence, or a higory of mentd illness, may be denied a licence. An applicant who seeksto
acquire afirearm must pass a safety course which requires a basic understanding of firearm
safety and the legd respongbilities of firearmownership. Thechief firearmsofficer, who issues
licences, may conduct a background check on the gpplicant in order to determine digibility,
and may attach conditionsto alicence. Onceissued, alicenceisvdid for five years, but it may
be revoked for contravention of its conditions or for certain crimina convictions. A licence

refusal or revocation may be appealed to a court.

The regidration provisons of the Act are more limited. A firearm cannot be
registered unless the gpplicant is licensed to possess that type of firearm. Registration is
generdly done by reference to the seria number on the firearm. A regidtration certificate is
vdid as long as its holder owns the weapon. If ownership of a registered wegpon is
transferred, the new owner mud register the weagpon. In order to give gun ownerstime to
register thar weapons, people who owned ordinary firearms as of January 1, 1998 are
deemed to hold regigtration certificatesthat are valid until January 1, 2003. Possession of an
unregistered firearm of any typeis an offence. All licences and regidration certificates, aong
withimported, exported, lost and stolenguns, are recorded inthe Canadian Firearms Regidry,
which is operated by afederal gppointee.

V. Reasons of the Alberta Court of Apped

The Alberta Court of Appeal upheld the 1995 gun control law by a 3:2 mgority:
(1998), 65 Alta. L.R. (3d) 1. The court wrote four judgments.

A. Majority
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Fraser C.J.A., in a comprehengve judgment, began by noting that guns may be
regulated by both the federd and provincid governments for different purposes, and that the
effectiveness of the law is irrdevant to its congtitutional characterization. She found that
Parliament’s purpose in enacting the law was to enhance public safety. While guns preserve
lives and serve as useful tools, they also wound and kill. The latter aspect of guns — their
inherent dangerousness —is the focus of the impugned provisons of the Act. Parliament’'sam
was to reduce the misuse of guns in crime, including domestic violence, as wel as to reduce
suicides and accidentscaused by the misuse of firearms. Thelicensing provisons, which require
gpplicants to pass a safety course and undergo a criminal record check and background
investigation, support this purpose. The regigtration system, by seeking to reduce smuggling,
theft and illegd sales, also addresses misuse. The licensing and registration provisions are
inextricably intertwined. While the provisons entall the regulation of property rights, this
regulation isthe means of the law, notitsend. On thisbass, Fraser C.J.A. concluded that the

Act isin pith and substance designed to protect public safety from the misuse of firearms.

Fraser C.JA. went on to the second step in the andysis: consdering whether or
not that pithand substance could be alocated to one of Parliament’ sheads of power under the
Constitution Act, 1867. She held that the legidation fals under the crimind law power, s.
91(27), under either its“prevention” aspect or its*prohibition, penalty, and purpose’ aspect.

The law does not represent a* colourable’ or improper intrusion into provinciad jurisdiction.

Berger and Hetherington JJ.A. wrote separate opinions agreeing with the Chief
Justice. Hetherington JA. hdd that any firearm, used improperly, is dangerous to human life
and hedth. Asareault, Parliament’s purpose, in seeking to prevent crime and promote public
safety by discouraging possession, isavaid crimind law purpose. The potentid inefficacy of
the law, highlighted by Albertaand the other provincid governments, isirrdevant unlessit shows
that Parliament had a different purpose — a colourable motive. Colourability has not been
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shown because the law genuindy attemptsto improve firearms storage, reduce trafficking, and
ad in tracking guns generdly. While the law may affect property and civil rights, that does not
prevent Parliament from enacting it. Hetherington J.A. concluded that the Firearms Act
contains prohibitions accompani ed by penal sanctions, enacted for crimina public purposes, and
therefore it is a vaid law under the test propounded by La Forest J. of this Court in RIR-
MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 199, and R v. Hydro-
Québec, [1997] 3 S.C.R. 213.

Berger JA. likewisenoted that dl guns are capabl e of causng deathif misused. He
hdd that Parliament’s purpose in enacting the legidation was to ensure that fireearms are only
possessed by those qudified to use them. The licensng provisons identify those who are
qudified. The registrationsystemensuresthat only qudified people can acquire firearms. Asa
prohibitionbacked by a pendty, for a public purpose, the lawisavdid exercise of Parliament’s

crimina law power. The regulatory aspects of the law are merely the meansto an end.

B. Minority

Conrad JA. dissented, Irving JA. concurring. Conrad JA. broadly defined the
purpose of the law as regulating dl aspects of the possessionand use of firearms. Whilefirearms
and safety are subjects of bothfederal and provincid concern, the crimind law power represents
a"“carve-out” from provincid jurisdiction. The regulation of ownership rather than use and the
complexity of the regulations demonstrate that this |egidationcannot beclassifiedas vdid crimind
law. The Criminal Code generdly prohibitsacts, rather thanregulating ownership. Possession
itsdf isnot dangerous; it is only misusethat is dangerous, and the law goesfar beyond prohibiting
misuse. This led Conrad JA. to conclude that the Firearms Act represents a colourable
intrusoninto the provincid jurisdictionover property and avil rights, and isinvaid asanexercise

of Parliament’s jurisdiction over criminal law or its peace, order and good government power.
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While she would have struck down the legidation entirdly, she hdd thet if the licenang scheme

were deemed vdid, the registration scheme could be severed from the licensing scheme.

V. Andyss

The issue before us is whether the licensing and regidtration provisions of the
Firearms Act conditute a vdid federal enactment pursuant to Parliament’s jurisdiction over
crimind law or its peace, order and good government power. In order to answer this question,
we must engage inthe division of powers andyss used so oftenby this Court, and most recently
summarizedin Global SecuritiesCorp. v. British Columbia (Securities Commission), [2000]
1 S.C.R. 494, 2000 SCC 21; seedsoWhitbread v. Walley, [1990] 3S.C.R. 1273, R. v. Big
M Drug Mart Ltd., [1985] 1S.C.R. 295, and R v. Morgentaler, [1993] 3S.C.R. 463. There
are two stagesto thisandyss. Thefirst step isto determinethepith and substance” or essentid
character of the law. The second step isto classfy that essentid character by referenceto the
heads of power under the Constitution Act, 1867 in order to determine whether the lawv comes
within the jurisdiction of the enacting government. If it does, then the law is vdid.

A. Characterization: What Is the Pith and Substance of the Law?

Thefird task isto determine the “pith and substance” of the legidation. To usethe
wording of ss. 91 and 92, what isthe “matter” of the law? What isitstrue meaning or essentia
character, its core? To determine the pith and substance, two aspects of the law must be

examined: the purpose of the enacting body, and the legd effect of the law.

A law’s purpose is often stated inthe legidation, but it may aso be ascertained by
referenceto extringc materid such as Hansard and government publications. seeMorgentaler,

supra, at pp. 483-84. While such extringc materid wasa onetimeinadmissbleto facilitate the
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determination of Parliament’s purpose, it is now wel accepted that the legidative history,
Parliamentary debates, and amilar materid may be quite properly consdered as long as it is
relevant and religble and is not assgned undue weight: see Global Securities, supra, at para.
25; Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at para. 35; and Doré v. Verdun
(City), [1997] 2 S.C.R. 862, a para. 14. Purpose may aso be ascertained by consdering the
“mischief” of the legidation -- the problem which Parliament sought to remedy: see

Morgentaler, supra, at pp. 483-84.

Determining the legd effects of alaw involves congdering how the law will operate
and how it will affect Canadians. The Attorney General of Alberta states that the law will not
actudly achieveitspurpose. Wherethe legidative schemeisrelevant to acrimina law purpose,
he says, it will be ineffective (e.g., aimindswill not register thar guns); whereit iseffective it will
not advance the fight againgt crime (e.g., burdening rural farmerswith pointlessred tape). These
are concerns that were properly directed to and consdered by Parliament. Within its
condtitutiona sphere, Parliament isthe judge of whether ameasureislikdyto achieveitsintended
purposes, efficaciousnessis not rlevant tothe Court’ sdivisonof powers anadyss Morgentaler,
supra, at pp. 487-88, and Referencere Anti-Inflation Act, [1976] 2 S.C.R. 373. Rather, the
inquiry isdirected to how the law sets out to achieve its purpose in order to better understand
its“total meaning”: W. R. Lederman, Continuing Canadian Constitutional Dilemmas (1981),
at pp. 239-40. Insome cases, the effects of thelaw may suggest apurpose other than that which
is stated inthe law: see Morgentaler, supra, at pp. 482-83; Attorney-General for Alberta v.
Attorney-General for Canada, [1939] A.C. 117 (P.C.) (AlbertaBank Taxation Reference);
and Texada Mines Ltd. v. Attorney-General of British Columbia, [1960] S.C.R. 713; see
genedly P. W. Hogg, Constitutional Law of Canada (loose-leaf ed.), at pp. 15-14 to 15-16.

In other words, a law may say that it intends to do one thing and actudly do something else.
Where the effects of the law diverge subgtantidly fromthe stated aim, it is sometimes said to be
“colourable’.
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Againg this background, we turn to the purpose of the Firearms Act. Section 4
states that the purpose of the Act is “to provide . . . for the issuance of licences, regidiration
certificates and authorizations under which persons may possess firearms’ and “to authorize . .
. the manufacture of” and “trandfer of” ordinary firearms. This is the language of property
regulation. However, this regulatory language is directly tied to a purpose cast in the language
of the crimind law. The licensing, registration and authorization provisions delineste the means
by which people can own and transfer ordinary fireerms “in circumstances that would otherwise
condtitute [a crimind] offence’. Those who chalenge the legidationpoint to the first part of the
section and its regulatory focus. Those who seek to uphold the law point to the second part of

the section and its crimind focus.

The statements of the Honourable AllanRock, Minigter of Justice at thetime, in his
second-reading speechinthe House of Commons, reved that the federa government’ spurpose
in proposing the law was to promote public safety. He stated: “The government suggests that

the object of the regulation of firearms should be the preservation of the safe, dvilized and

peaceful nature of Canada’ (House of Commons Debates, vol. 133, No. 154, 1t Sess., 35th

Parl., February 16, 1995, a p. 9706 (emphasis added)). Mr. Rock went on to describe the
contents of the bill in more detail (at p. 9707):

Firgt, tough measures to ded with the criming misuse of fireerms; second, specific

pendlties to punish those who would smuggle illegd firearms; and third, measures

overdl to provide acontext in which the legitimate use of fireerms can be carried
on in amanner conggent with public safety. [Emphasis added.]

(See dso the judgment of Fraser C.JA., at paras. 169-72.)

Later, the Minister referred to the problems of suicide, accidental shootings, and the use of guns

in domedtic violence, and detailed some of the shooting tragedies that had spurred public cdls
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for gun control. Russdl MacLdlan, the Parliamentary Secretary of Judtice at the time,
underscored the government’ sconcerns, notingthat the Act pursues*three fundamentd policies.
the deterrence of the misuse of firearms, generd controls on persons given access to firearms,
and controls placed on specific types of firearms’ (“Canada s fireams proposals’ (1995), 37
Can. J. Crim. 163, at p. 163).

Another way to determine the purpose of legidation isto look at the problemsit is
intended to address — the so-called “mischief” approach. The Firearms Act is amed a a
number of evilsor “mischiefs’. Oneistheillegd trade in guns, both within Canada and across
the border with the United States: see The Government’ s Action Plan on FirearmsControl,
tabled in the House of Commonsin1994. Another isthe link between guns and violent crime,
auicide, and accidental deaths. In apaper commissioned by the Department of Justicein 1994,
The Impact of the Availability of Firearmson Violent Crime, Suicide, and Accidental
Death: A Review of the Literature with Special Reference to the Canadian Stuation,
Thomas Gabor found that al three causes of death may increaseinjurisdictions wherethereare
the fewest redtrictions on guns. Whether or not one accepts Gabor’s conclusions, his study
indi catesthe problemwhich Parliament sought to address by enacting the legidation: the problem
of the misuse of firearms and the threst it poses to public safety.

Findly, there is a strong argument that the purpose of this legidaionconforms with
the higtorica public safety focus of dl gun control laws. This reference chdlengesthe licensing
and regigtration provisons of the Act only asthey rlae to ordinary firearms. Alberta doesnot
guestionthe licenang and regigtration of restricted and prohibited weapons. It fredy admitsthat
the restrictions on those categories of wegpons are conditutiond. Indeed, Albertawould have
difficulty dleging otherwise, as numerous courts have upheld the vdidity of different agpects of

the federa gun control legidation that existed prior to the enactment of this Act: see R v.



23

24

-20-
Schwartz, [1988] 2 S.C.R. 443; McGuigan v. The Queen, [1982] 1 S.C.R. 284; and
Attorney General of Canada v. Pattison (1981), 30 A.R. 83 (C.A)).

More specificdly, before the introduction of the Firearms Act, the regisiration of
al restricted wegpons was upheld by the British Columbia Court of Apped in Martinoff v.
Dawson (1990), 57 C.C.C. (3d) 482. Furthermore, the Criminal Code required anyone
seeking to obtain any kind of fireerm to apply for a fireams acquigtion certificate. This
requirement was upheld inR v. Northcott, [1980] 5W.W.R. 38 (B.C. Prov. Ct.). Thesecases
upheld the previous guncontrol legidationon the basis that Parliament’ s purpose wasto promote
public safety. The Firearms Act extends that legidationintwo respects: (1) it requires dl guns
to be registered, not just restricted and prohibited firearms; and (2) eventudly dl gun ownerswill
be required to be licensed, not just those who wish to acquire a firearm. These changes
represent a continuation of Parliament’s focus on safety concerns, and condtitute a limited
expangon of the pre-exiging legidaion. Given the general acceptance of the gun control
legidation that has existed for the past hundred years, the condtitutiond validity of which has
aways been predicated on Parliament’ s concern for public safety, it is difficult to nowimputea
different purpose to Parliament. This supports the view that the law in pith and substance is

about public safety.

The effects of the scheme — how it impacts on the legd rights of Canadians — aso
support the concluson that the 1995 gun control law is in pith and substance a public safety
measure. The criteriafor acquiring alicence are concerned withsafety rather than the regulation
of property. Crimina record checks and background investigations are designed to keep guns
out of the hands of thoseincapable of usngthemsafdy. Safety courses ensure that gun owners
are qudified. What the law does not require also shows that the operation of the schemeis
limited to ensuring safety.  For instance, the Act does not regulate the legitimate commercia

market for guns. 1t makes no attempt to set labour standards or the price of wegpons. There
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IS no attempt to protect or regulate industriesor businesses associated withguns (see Pattison,
supra, at para. 22). Unlike provincid property regigtries, the registry established under the Act
IS not concerned withprior interests, and unlike some provincia motor vehicle schemes, the Act
does not address insurance. In short, the effects of the law suggest that its essence is the
promotion of public safety through the reduction of the misuse of firearms, and negete the
proposition that Parliament was in fact attempting to achieve a different goa such asthe total
regulation of fireerms production, trade, and ownership. We therefore conclude that, viewed

from its purpose and effects, the Firearms Act is in “pith and substance” directed to public

Hety.

B. Classification: Does Parliament Have Jurisdiction to Enact the Law?

Having assessed the pith and substance or matter of the law, the second step isto
determine whether that matter comes within the jurisdiction of the enacting legidature. Wemust
examine the heads of power under ss. 91 and 92 of the Constitution Act, 1867 and determine
what the matter is“inrdaion to”. Inthiscase, the questioniswhether thelaw fallsunder federad
jurisdiction over crimind law or its peace, order and good government power; or under
provincid jurisdictionover property and civil rights. The presumption of conditutionaity means
that Alberta, asthe party chdlenging the legidation, is required to show that the Act does not fall
within the jurisdiction of Parliament: see Nova Scotia Board of Censors v. McNeil, [1978] 2

S.C.R. 662.

The determinationof whichhead of power a particular law fdls under is not an exact
science. Inafederd system, eachleve of government can expect to haveitsjurisdiction affected
by the other to a certain degree. AsDickson C.J. stated in General Motors of Canada Ltd.
v. City National Leasing, [1989] 1 SC.R. 641, at p. 669, “overlap of legidation isto be
expected and accommodated in afederd sate’. Laws mainly inrelation to the jurisdiction of
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oneleve of government may overflow into, or have “incidentd effects’ upon, the jurisdiction of
the other level of government. It is a matter of balance and of federalism: no one level of

government is isolated from the other, nor can it usurp the functions of the other.

Asagenad rule, legidaion may be dassfied ascrimind law if it possesses three
prerequisites. a vdid crimind law purpose backed by a prohibition and a pendty: RIR-
MacDonald, supra; Hydro-Québec, supra; and Reference re Validity of Section 5(a) of the
Dairy Industry Act, [1949] S.C.R. 1 (the “Margarine Reference’). The Attorney Generd of
Canada argues that the 1995 gun control law meets these three requirements, and points to
commentaryonthislegidationwhichsupportsitspostion: D. Gibson, “The Firear msReference
inthe Alberta Court of Apped” (1999), 37 Alta. L. Rev. 1071; D. M. Bestty, “Gun Control and
Judicid Anarchy” (1999), 10 Constitutional Forum 45; A. C. Hutchinson and D.
Schneiderman, “Smoking Guns. The Federd Government Confronts The Tobacco and Gun
Lobbies’ (1995), 7 Constitutional Forum 16; and Peter W. Hogg's tetimony before the
Standing Senate Committee on Legd and Condtitutional Affairs, October 26, 1995.

Before determining whether the three crimind law criteria are met by thislegidation,
some generd observations on the crimind lav power may be apposite. Crimind law, as this
Court has stated in numerous cases, congdtitutes a broad area of federal jurisdiction: RIR-
MacDonald, supra; Hydro-Québec, supra; and Margarine Reference, supra. The crimind
law stands on its own as federd jurisdiction. Although it often overlgps with provinciad
jurisdiction over property and avil rights, it is not “carved out” from provincial jurisdiction,
contrary to the view of Conrad JA. It aso includes the law of crimina procedure, which
regulates many aspects of crimina law enforcement, such as arrest, search and seizure of

evidence, the regulation of eectronic surveillance and the forfeiture of stolen property.
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Not only isthe crimind law a“stand-done’ jurisdiction, it aso findsits expression
inabroad range of legidation. TheCriminal Code isthe quintessentia federal enactment under
its crimind jurisdiction, but it is not the only one. The Food and Drugs Act, the Hazardous
ProductsAct, the Lord s Day Act, and the Tobacco Products Control Act have dl beenhdd
to be vaid exercises of the crimind law power: see Standard Sausage Co. v. Lee, [1933] 4
D.L.R. 501 (B.C.C.A.); R. v. Cosman's Furniture (1972) Ltd. (1976), 73 D.L.R. (3d) 312
(Man. C.A.); Big M Drug Mart, supra (legidation struck down on other grounds); and RIR-
MacDonald, supra (legidation struck down onother grounds), respectively. Thusthefact that
some of the provisons of the Firearms Act are not contained withinthe Criminal Code hasno

sgnificance for the purposes of conditutiona classfication.

Although the crimind law power is broad, it isnot unlimited. Some of the parties
before us expressed the fear that the crimind law power might be illegitimately used to invede
the provincid domain and usurp provincid power. A properly restrained understanding of the

criminal law power guards againg this possihility.

Withinthis context, we return to the three criteriathat alaw must satiSfy inorder to
be classfied ascrimind. The first step is to consider whether the law has a vdid crimind law
purpose. Rand J. listed some examples of valid purposesin theMar garine Reference at p. 50:
“Public peace, order, security, health, mordity: these arethe ordinary though not exdusive ends
served by [crimind] law”.  Earlier, we concluded that the gun control law inpithand substance
is directed at public safety. Thisbringsit clearly within the crimina law purposes of protecting
public peace, order, security and hedlth.

I n determiningwhether the purposeof alaw congtitutesavaid crimind law purpose,
courts look at whether laws of this type have traditionally been held to be criminal law: see
Morgentaler, supra, a p. 491, and RJIR-MacDonald, supra, at para. 204; see also Scowby
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v. Glendinning, [1986] 2 S.C.R. 226, Westendorp v. The Queen, [1983] 1 S.C.R. 43, and
R v. Zelensky, [1978] 2 S.C.R. 940. Courts have repeatedly held that gun control comes
within the crimind law sphere. AsFraser C.JA. demondtrated in her judgment, gun control has
beenameatter of crimina law since before the enactment of the Criminal Code in 1892, and has
continued since that date (see dso E. M. Davies, “The 1995 Frearms Act: Canada s Public
Reations Response to the Myth of Violence” (2000), 6 Appeal 44, and M. L. Friedland, A
Century of Criminal Justice (1984), at pp. 125 ff.).

Gun contral has traditionaly been considered valid crimina law because guns are
dangerous and pose arisk to public safety. Section 2 of the Criminal Code (as amended by
s. 138(2) of the Firearms Act) defines a“firearm” as“abarrelled weaponfromwhichany shot,

bullet or other projectile can be discharged and that is capable of causing serious bodily injury
or death to a person” (emphass added). This demondrates that Parliament views firearms as

dangerous and regulates thar possession and use on that ground. The law is limited to
restrictions whichare directed at safety purposes. As such, the regulation of guns as dangerous
productsis avdid purpose within the crimina law power: see R v. Felawka, [1993] 4 SC.R.
199; RJIR-MacDonald, supra; R v.Wetmore, [1983] 2S.C.R. 284; and Cosman’ sFurniture,

supra.

Thefinding of avdid crimind law purpose does not end the inquiry, however. In
order to be dasdfied as a vdid crimina law, that purpose must be connected to a prohibition
backed by apendty. The 1995 gun control law satisfies these requirements.  Section 112 of the
FirearmsAct prohibitsthe possessionof afirearm without aregistrationcertificate. Section 91
of the Criminal Code (asamended by s. 139 of the Firearms Act) prohibits the possession of
a firearm without a licence and a registration certificate. These prohibitions are backed by

pendties see s. 115 of the Firearms Act and s. 91 of the Code.
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It thus appears that the 1995 gun control law possesses dl three criteria required
for acrimind lav. However, Alberta and the provinces raised a number of objections to this

clasdfication which must be consdered.

(1) Reguldtion or Crimind Prohibition?

The firg objection is that the Firearms Act is essentidly regulatory rather than
crimina legidation because of the complexity of the law and the discretion it grants to the chief
firearms officer. These aspects of the law, the provincesargue, are the hdlmarks of regulatory

legidation, not the crimina law: see Hogg, supra, at pp. 18-25 and 18-26.

Despiteitsinitid gpped, this argument fallsto advance Alberta scase. Thefact that
the Act is complex does not necessarily detract from its crimina nature. Other legidation, such
as the Food and Drugs Act, R.S.C., 1985, c. F-27, and the Canadian Environmental
Protection Act, R.S.C., 1985, c. 16 (4" Supp.), are legitimate exercises of the crimind law
power, yet highly complex. Nor doesthe Act givethe chief firearms officer or Registrar undue
discretion.  The offences are not defined by an adminidirative body, avoiding the difficulty
identified in the dissenting judgment in Hydr o-Québec, supra. They areclearly stated inthe Act
and the Criminal Code: no one shdl possess afirearmwithout a proper licence and registration.
While the Act provides for discretion to refuse to issue an authorization to carry or transport
under s. 68 or aregigration certificate under s. 69, that discretion is retricted by the Act. A
licence shdl be refused if the gpplicant is not digible to hold one: s 68. Eligihility to hold a
licenceis delineated inthe rest of the Act: a person isindigible to hold alicenceif the personhas
been convicted of certain offences (s. 5(2)) or is subject to a prohibition order (s. 6); s. 7
requires the gpplicant to complete a safety course.  Discretion regarding registration is also
bounded by the Act. A refusal by the chief firearms officer or the Registrar must be for “good
and sufficent reason”: ss. 68 and 69; the refusd must be in writing with reasons given (s. 72).
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These provisons demonstrate that the Act does not give the chief firearms officer or the Registrar
undue discretion. Furthermore, the chief firearms officer and the Registrar are explicitly subject
to the supervison of the courts. Refusd or revocation of alicence or aregidration certificate
may bereferred to aprovincia court judge: s. 74. The courtswill interpret the words " good and
aufficient reason” in ss. 68 and 69 in line with the public safety purpose of the Act, ensuring that

the exercise of discretion by the chief firearms officer and the Regigirar is dways wed to that

purpose.

Furthermore, the law’ s prohibitions and penatiesare not regulatory innature. They
are not confined to ensuring compliance with the scheme, as was the case in Boggs v. The
Queen, [1981] 1 S.C.R. 49, but stand ontheir own, independently serving the purpose of public
safety. Nor are the prohibitions and pendties directed to the object of revenue generation.
Parliament’ s intention was not to regulate property, but to ensure that only those who prove

themsalves qudified to hold a licence are permitted to possess firearms of any sort.

Alberta and the supporting interveners argued that the only way Parliament could
address gun control would be to prohibit ordinary fireearms outright. With respect, thissuggestion
is not supported by ether logic or jurisprudence. First, the jurisprudence establishes that
Parliament may use indirect means to achieve its ends. A direct and tota prohibition is not
required: see Referencere ss. 193 and 195.1(1)(c) of the Criminal Code (Man.), [1990] 1
S.C.R. 1123, and RJIR-MacDonald, supra. Second, exemptions from alaw do not preclude
it from being prohibitive and therefore crimind innature: see R v. Furtney, [1991] 3 S.C.R. 89,
Morgentaler v. The Queen, [1976] 1 S.C.R. 616, and Lord's Day Alliance of Canada v.
Attorney General of British Columbia, [1959] S.C.R. 497. Third, as noted above, the
prohibition in this caseis not merdy designed to enforce a fee payment or regulatory scheme

separate from the essentia safety focus of the law: by way of contrast, see Boggs, supra.
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Fndly, if prohibition is not required to make handgun control congtitutional, which no one

suggests, why should it be required for ordinary firearms?

Inarelaed argument, some provincid interveners contended that if the purpose of
the legidation is to reduce misuse, then the legidation should dedl with misuse directly. On this
view, Parliament could prohibit the cardless or intentional misuse of guns, asit hasin ss. 85-87
of the Criminal Code, but could not prohibit people from owning gunsiif they present risksto
public safety or regulate how people storetheir guns. Again, the answer isthat Parliament may
useindirect means to further the end of public safety. Therisksassociated with ordinary firearms
arenot confined to the intentiond or reckless conduct that might be deterred by a prohibitionon
misuse. The Attorney Generd of Canadaargued, for example, that the suicide rateisincreased
by the avallability of guns. A person contemplating suicidemay be morelikely to actudly commit
auicideif agun isavailable, it was argued; therefore Parliament has aright to prevent people at
risk, for example due to mentd illness, from owning agun. A prohibition on misuseis unlikey
to deter a potentid suicide; a prohibition on gun ownership may doso. Other examples where
aprohibition on misuse fals short are not hard to envisage. A prohibition on misuseis unlikdy
to prevent the death of a child who plays with a gun; a prohibition on irresponsible ownership or
careless sforage may do so. Again, reducing availability may have a gregter impact on whether
a robber uses a gun than a law forbidding him to use it. Whether the 1995 gun law actualy
achievesthese endsis not at issue before us, what is at issue is whether Parliament, in targeting

these dangers, strayed outside its crimind law power. In our view, it did not.

(2) Property and Civil Rights or Crimind Law?

Alberta's second mgor objection to classfying the 1995 gun control scheme as
cimind law isthat it isindistinguisheble fromexigingprovincid property regulation schemes such

as automobile and land title regigtries.
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This argument overlooks the different purposes behind the federd redtrictions on
firearms and the provincia regulation of other forms of property. Guns are restricted because
they are dangerous. While cars are dso dangerous, provincid legidatures regulate the
possessionand use of automobiles not as dangerous products but rather asitems of property and
as an exercise of avil rights, pursuant to the provinces s. 92(13) jurisdiction: Canadian
Indemnity Co. v. Attorney-General of British Columbia, [1977] 2 S.C.R. 504; Validity of
Section 92(4) of the Vehicles Act, 1957 (Sask.), [1958] S.C.R. 608; Provincial Secretary
of Prince Edward Island v. Egan, [1941] S.C.R. 396.

The argument that the federa gun control scheme is no different from the provincia
regulation of motor vehicles ignores the fact that there are sgnificant didtinctions between the
roles of guns and cars in Canadian society. Both firearms and automobiles can be used for
socidly approved purposes. Likewise, both may cause desth and injury. Y et their primary uses
are fundamentadly different. Cars are used mainly as means of transportation. Danger to the
public is ordinarily unintended and incidenta to that use. Guns, by contrast, pose a pressing
safety risk in many if not al of ther functions. Firearms are often used as wegpons in violent
crime, including domegtic violence; cars generdly are not.  Thus Parliament views guns as
particularly dangerous and has sought to combat that danger by extending its licenang and
registration scheme to dl classes of firearms. Parliament did not enact the Firearms Act to
regulate guns asitems of property. The Act does not address insurance or permissiblelocations
of use. Rather, the Act addresses those aspects of gun control which relate to the dangerous

nature of firearms and the need to reduce misuse.

In avariation on the theme of property and avil rights, the opponents of the 1995
gun control law argue that ordinary guns, like rifles and shotguns, are common property, not

dangerous property. Ordinary firearms are different, they argue, from the automatic wegpons
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and handguns that Parliament hasregulated inthe past. Ordinary gunsare used mainly for lawful
purposes in hunting, trapping and ranching. Automeatic weaponsand handguns, by contrast, have
few uses outsde aime or war. The fact that Parliament has the right under the crimind law
power to control automatic wegpons and handguns does not, they argue, mean that Parliament

has the right to regulate ordinary guns.

The difficulty with this argument is that while ordinary guns are often used for lawful
purposes, they are aso used for crime and suicide, and cause accidenta deathand injury. Guns
cannot be divided nestly into two categories — those that are dangerous and those that are not
dangerous. All guns are cgpable of being used in crime. All guns are capable of killing and
maming. It followsthat al guns pose athreet to public safety. Assuch, their contral falswithin

the crimina law power.

In afurther variation on this argument, the provinces of Ontario and Saskatchewan
submitted that even if the licendng provisons of the law were vaid crimind legidation, the
registration provisons are mainly provincia property legidationand should be severed and struck
out. The argument isthat the registration portions of the Act Smply amount to regulation, with
little connection to the public safety purpose advanced by the federad government to judtify the
Act asawhole. Conrad JA. agreed with this argument, finding that dthough the Act “deverly
intertwines’ the licenaing and regidration provisons through “ clever packaging’, the registration
provisions could be severed from the gun control law. As proof, she pointed to the fact that the
pre-exigting firearms acquisition certificate scheme, governing prohibited and restricted arms,

gpplied to ordinary firearms without being connected to aregidtration system.

We are not persuaded that the registration provisions can be severed from the rest
of the Act, nor that they fal to serve Parliament’s purpose in promoting public safety. The

licenang provisions require everyone who possesses a gun to be licensed. The registration
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provisons require al gunsto beregistered. The combination of the two parts of the schemeis
intended to ensure that when a firearm is transferred from one person to another, the recipient
Islicensed. Absent aregistration system, thiswould beimpossbleto ascertain. If agunisfound
in the possession of an unlicensed person, the registration system permits the government to
determine where the gun originated. With aregidration schemein place, licensed owners can
be held responsible for the transfer of their wegpons. The regidtration system is aso part of the
genera scheme of the law in reducing misuse. If someoneisfound guilty of a arime involving
violence, or is prohibited from possessing awegpon, the registration schemeisexpected to assist
the policein determining whether the offender actualy owns any guns and in confiscating them.
Theregigrationscheme is dso intended to reduce smuggling and theillegd trade inguns. These
interconnections demonstrate that the registrationand licensing portions of the FirearmsAct are
both tightly linked to Parliament’s god in promoting safety by reducing the misuseof any and dl
firearms. Both portions are integra and necessary to the operation of the scheme. The
government is not prevented from improving the system because the pre-existing firearms
acquisitioncertificate systemwas not connected to aregigtrationsysem. Moreover, prior to this
Act, the federd government had a registration system for handguns. It now seeks to extend it
to dl guns. Contrary to the suggestions of Conrad JA., no improper purpose in including

regigtration in the scheme has been demonsirated.

(3) Undue Intrusion into Provincia Powers?

In a related argument, Alberta and the provincid interveners submit thet this law
ingppropriately trenches on provincid powers and that upholding it as crimina law will upset the
balance of federdism. In support of itssubmisson, Albertacitesthe work of D. M. Begity, who
suggests gpplying congderations of rationdity and proportiondity from the Canadian Charter
of Rightsand Freedomss. 1 casesto questions of legidative competence: Constitutional Law

in Theory and Practice (1995). It ssemsfar from clear to usthat it would be helpful to apply
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the technique of weighing benefitsand detrimentsused ins. 1 jurisprudenceto the quite different
exercise of defining the scope of the powers set out in ss. 91 and 92 of the Constitution Act,
1867. Thissaid, however, it is beyond debatethat an gppropriate balance must be maintained
between the federal and provincial heads of power. A federal state depends for its very
exisence on a just and workable balance between the centrd and provincid levels of
government, asthis Court affirmed in Reference re Secession of Quebec, [1998] 2 S.C.R. 217,
see a0 General Motors of Canada Ltd. v. City National Leasing, supra. The courts,
critically aware of the need to maintain this balance, have not hesitated to strike down legidation
that does not conform with the requirements of the crimind law: see Boggs, supra, and the
Margarine Reference, supra. The question is not whether such a baance is necessary, but
whether the 1995 gun control law upsets that balance.

Theargument that the 1995 gun control law upsets the balance of Confederationmay
be seenas anargument that, viewed interms of itseffects, the law does not in pithand substance
relate to public safety under the federd crimind law power but rather to the provincid power
over property and avil rights. Put smply, the issue is whether the law is manly in relation to
cimind law. Ifitis incidentd effectsinthe provincid sphere are condtitutiondly irrdlevant: see,
e.g., Consortium Devel opments(Clearwater) Ltd. v. Sarnia (City), [1998] 3S.C.R. 3, ad
Mitchell v. Peguis Indian Band, [1990] 2 S.C.R. 85. On the other hand, if the effects of the
law, consdered with its purpose, go so far as to establish that it is manly a law in relation to
property and avil rights, then the law is ultra vires the federd government. In summary, the
question iswhether the “provincid” effects are incidenta, inwhich case they are condtitutionaly
irrdlevant, or whether they are so substantia that they show that the law is mainly, or “in pith and
substance’, the regulation of property and civil rights.

Inour view, Albertaand the provinces have not established that the effects of the law

on provincid mattersare more than incidentad. First, the mere fact that guns are property does
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not suffice to show that agun control law isinpithand substance a provincid matter. Exercises
of the crimind law power often affect property and civil rights to some degree: Attorney-
General for British Columbia v. Attorney-General for Canada, [1937] A.C. 368 (P.C.).
Such effectsare dmost unavoidable, as many aspects of the crimind law deal withproperty and
itsownership. Thefact that such effects are common does not |essen the need to examine them.
It does suggest, however, that we cannot draw sharp lines between crimind law and property
and avil rights. Food, drugsand obscene materidsaredl itemsof property and aredl legitimate
subjects of crimind laws. In order to determine the proper classfication of this law, then, we
must go beyond the smplidic propositionthat guns are property and thus any federal regulation

of fireamsis prima facie unconditutiond.

Second, the Act does not significantly hinder the ability of the provincesto regulate
the property and civil rights aspects of guns. Mot provinces dready have regulations deding
with hunting, discharge within municipal boundaries, and other aspects of firearmuse, and these
are |egitimate subjects of provincia regulation: see R v. Chiasson (1982), 66 C.C.C. (2d) 195
(N.B.C.A)), aff’d [1984] 1 SC.R. 266. The Act does not affect these laws.

Third, themost important jurisdictiond effect of thislaw isitsdiminationof the ability
of the provinces to not have any regulations on the ownership of ordinary firearms. The
provincesargue that itisin their power to choose whether or not to have such alaw. By taking
over the field, the federa government has deprived the provinces of that choice. Assuming
(without deciding) thet the provincid legidatures would have the jurisdiction to enact a law in
relation to the property aspects of ordinary firearms, this does not prevent Parliament from
addressing the safety aspects of ordinary fireakms. The double aspect doctrine permits both
levels of government to legidate in one jurisdictiond field for two different purposes Egan,

supra.
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Fourth, as discussed above, this law does not precipitatethe federd government’s
entry into anew fidd. Gun control has been the subject of federd law since Confederation. This
law does not alow the federal government to Sgnificantly expand its jurisdictional powersto the
detriment of the provinces. Thereis no colourable intrusoninto provincid jurisdiction, ether in
the sense that Parliament hasanimproper mative or that it istaking over provincid powers under
the guise of the crimind law. Whilewe are sengtive to the concern of the provinciad governments
that the federa jurisdiction over crimind law not be permitted such an unlimited scope that it
erodes the congtitutional balance of powers, wedo not believe that this legidation poses such a

threat.

(4) 1sMora Content Required?

Y et another argument is that the ownership of gunsisnot crimind law becauseit is
not immord to own anordinary firearm. There are two difficulties with this argument. The firgt
is that while the ownership of ordinary fireermsis not in itsdlf regarded by most Canadians as
immord, the problems associated with the misuse of firearms are firmly grounded in mordity.
Firearms may be misused to take human life and to assst in other immord acts, like theft and
terrorism. Preventing such misuse can be seen asan attempt to curb immoral acts. Viewed thus,

gun contral isdirected a amord evil.

The second difficulty withthe argument isthat the crimind law isnot confined to prohibiting
immora acts. see Proprietary Articles Trade Association v. Attorney-General for Canada,
[1931] A.C. 310 (P.C.). Whilemost criminal conduct is aso regarded asimmord, Parliament
can use the crimind law to prohibit activities which have little relation to public mordity. For
ingance, the crimind law has been used to prohibit certain restrictions on market competition:

see Attorney-General for British Columbia v. Attorney-General for Canada, supra.
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Therefore, even if guncontrol did not involve mordlity, it could il fal under the federd crimind

law power.

(5) Other Concerns

We recognize the concerns of northern, rurd and aborigina Canadians who fear
that thislaw does not addresstheir particular needs. They arguethat it discriminates againgt them
and violaes treaty rights, and express concerns about their ability to access the scheme, which
may be administered from a great distance. These gpprehensions are genuine, but they do not
go to the question before us— Parliament’ sjurisdiction to enact thislaw. Whether alaw could
have been designed better or whether the federa government should have engaged in more
consultation before enacting the law has no bearing on the division of powers analyss gpplied
by this Court. Ifthelaw violatesatreaty or a provisonof the Charter, those affected can bring
their damsto Parliament or the courts in a separate case. The reference questions, and hence

this judgment, are restricted to the issue of the divison of powers.

We dso appreciate the concern of those who oppose this Act on the basisthat it
may not be effective or it may be too expensve. Crimindswill not register their guns, Alberta
argued. The only red effect of the law, it is suggested, is to burden law-abiding farmers and
hunterswithred tape. These concernswere properly directed to and considered by Parliament;
they cannot affect the Court’s decison. The efficacy of alaw, or lack thereof, isnot rdlevant to
Parliament’ s ability to enact it under the divison of powers andyss. Furthermore, the federa
government points out thet it is not only career criminals who are capable of misusing guns.
Domedtic violence often involves people who have no prior criminal record. Crimes are
committed by firg-time offenders. Findly, accidents and suicides occur in the homes of law-
abiding people, and guns are golen from their homes. By requiring everyone to register thar
guns, Parliament seeksto reduce misuse by everyone and curtail the ability of criminadsto acquire
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firearms. Where criminds have acquired guns and used theminthe commission of offences, the
registration system seeksto make those guns moretraceable. The cost of the program, another

criticiam of the law, isequdly irrdevant to our conditutiona analyss

V1. Concluson

We conclude that the impugned sections of the Firearms Act contain prohibitions
and pendtiesin support of avaid crimind law purpose. Thelegidaionisin rdaion to crimind
law pursuant to s. 91(27) of the Constitution Act, 1867 and hence intra vires Parliament. It
is not regulatory legidation and it does not take the federal government so far into provincia
territory that the balance of federdiamis threatened or the jurisdictiona powers of the provinces

are unduly impaired.

Having determined that the legidation condtitutes a vdid exercise of Parliament’s
jurisdiction over crimind law, it is unnecessary to consider whether the legidation can aso be

justified as an exercise of its peace, order and good government power.

We would dismiss the appeal. The licenang and regidration provisons in the
Firearms Act do not congtitute an infringement of the jurisdiction of the Legidature of Alberta
with respect to the regulation of property and avil rights pursuant to s. 92(13) of the
Constitution Act, 1867. The Actisavdid exercise of Parliament’s jurisdiction over crimind

law pursuant to s. 91(27).

The answersto the reference questions are as follows:

Question 2:

(2) No.
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(2) No.

(1) No.

(2) No.

Appendix A — The Reference Questions

The Reference was initiated by Her Majesty the Queen in Right of Alberta on

September 26, 1996 by Order in Council 461/96. The Lieutenant Governor in Council referred

four specific questions to the Court (under headings 2 and 3):

1. For purposes of these questions,

(8 “Firearms Act” means the Firearms Act, chapter 39 of the Statutes of
Canada, 1995;

(b) “ordinary fireerm” means “fireerm”, as defined in section 2 of the Criminal
Code (Canada), as amended by section138 of the FirearmsAct, except that
it does not include a * prohibited firearm” or a “redtricted firearm” as those
terms are defined in section 84 of the Criminal Code (Canada), as enacted by
section 139 of the Firearms Act;

(c) “licendng provisons’ means those portions of the FirearmsAct rdatingto
the mandatory regime of licenang for those persons who own or possess or
wish to own or possess an ordinary firearm, including, without limitation,
sections 5 to 10, 54, 55, 56, 58, 61, 64, 67, 68 and 70, and the related
enforcement provisions of the Criminal Code(Canada), asenacted by section
139 of the Firearms Act;

(d) “ Regidrationprovisons’ means those portions of the FirearmsAct rdaing
to the mandatory regime of regigtration for an ordinary firearm, including,
without limitation, sections 13to 16, 54, 60, 61, 66, 69, 71, 82t094, 112 and
115, and the related enforcement provisons of the Criminal Code (Canada),
as enacted by section 139 of the Firearms Act.
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2. (1) Do the licenang provisions, insofar as they relate to anordinary firearm,
conditute an infringement of the jurisdiction of the Legidature of Alberta with
respect to the regulation of property and civil rights pursuant to subsection 92(13)
of the Constitution Act, 18677

(2) If the answer to the question posed in subsection(1) is“yes’, are the licensing
provisons ultra vires the Parliament of Canada insofar as they regulate the
possession or ownership of an ordinary firearm?

3. (1) Do the regidration provisions, as they relate to an ordinary firearm,
conditute an infringement of the jurisdiction of the Legidature of Alberta with
respect to the regulation of property and civil rights pursuant to subsection92(13)
of the Constitution Act, 18677

(2) If the answer to the question posed in subsection (1) is “yes’, are the
registration provisions ultra vires the Parliament of Canadainsofar as they require
regigration of an ordinary firearm?

Appendix B —The Legidation

Thisisthe verson of the Firearms Act as assented to, and as referred to the Alberta Court of

appeal by Order in Council 461/96. 1t does not take into account any amendments to the Act.

5. (1) A personis not digible to hold alicenceif it is desrable, in the interests
of the safety of that or any other person, that the person not possess a firearm, a
cross-bow, a prohibited weapon, a restricted weapon, a prohibited device,
ammunition or prohibited ammunition.

(2) In determining whether a person is digible to hold a licence under
subsection (1), a chief firearms officer or, on a reference under section 74, a
provincia court judge shdl have regard to whether the person, withinthe previous
fiveyears,

(a) hasbeen convicted or discharged under section 736 of the Criminal Code
of

(i) an offence in the commission of which violence againgt another person
was used, threatened or attempted,

(i) an offence under this Act or Part 111 of the Criminal Code,

(i) an offence under section 264 of the Criminal Code (crimind
harassment), or

(iv) an offence rdating to the contravention of subsection 39(1) or (2) or
48(1) or (2) of the Food and Drugs Act or subsection 4(1) or (2) or 5(1)
of the Narcotic Control Act;
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(b) hasbeentreated for amentd illness, whether in a hospitd, mentd indtitute,
psychiatric clinic or otherwise and whether or not the person was confined to
such a hospitd, inditute or dinic, that was associated with violence or
threatened or attempted violence onthe part of the personagainst any person;
or

(c) hasahigtory of behaviour that includes violence or threatened or attempted
violence on the part of the person against any person.

(3) Notwithgtanding subsection (2), in determining whether anon-resident who
is eighteen years old or older and by or on behdf of whom an application is made for a
sxty-day licenceauthorizingthe non-res dent to possessfirearms that are neither prohibited
firearms nor redtricted firearms is digible to hold a licence under subsection (1), achief
fireerms officer or, onareference under section 74, a provincia court judge may but need
not have regard to the criteria described in subsection (2).

6. (1) A personisdigible to hold alicence only if the person is not prohibited
by a prohibition order from possessing any firearm, cross-bow, prohibited weapon,
restricted weapon, prohibited device or prohibited ammunition.

(2) Subsection (1) is subject to any order made under section 113 of the
Criminal Code (lifting of prohibition order for sustenance or employment).

7. () Anindividud isdigible to hold alicence only if the individud

(a) successfully completes the Canadian Firearms Safety Course, as given by
aningtructor who isdesignated by achief firearms officer, and passesthe tests,
as administered by an ingtructor who is designated by a chief firearms officer,
that form part of that Course;

(b) except in the case of an individud who is less than eighteen years old,
passesthe tests, as administered by an ingtructor who is designated by achief
firearms officer, that form part of that Course;

(c) successtully compl eted, before January 1, 1995, a course that the attorney
generd of the province in which the course was given had, during the period
beginning on January 1, 1993 and ending on December 31, 1994, approved
for the purposes of section 106 of the former Act; or

(d) passed, before January 1, 1995, atest that the attorney genera of the
province in which the test was administered had, during the period beginning
on January 1, 1993 and ending on December 31, 1994, approved for the
purposes of section 106 of the former Act.

(2) Anindividudisdigibleto hold alicence authorizing the individua to possess
restricted firearms only if the individud

(a) successfully completes a restricted firearms safety coursethat is gpproved
by the federa Miniger, as given by an ingructor who is designated by a chief
firearms officer, and passes any tests, as administered by aningructor who is
designated by a chief firearms officer, that form part of that course; or
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(b) passes a redtricted firearms safety test, as administered by an instructor
who is designated by a chief fireerms officer, thet is approved by the federa
Minigter.

(3) Anindividud againg whom a prohibition order was made

(a) isdigibleto hold alicence only if theindividud has, after the expiration of
the prohibition order,

(i) successfully completed the Canadian Firearms Safety Course, as given
by an indructor who is designated by a chief firearms officer, and

(ii) passed the tests, as administered by an ingructor who is designated by
achief firearms officer, that form part of that Course; and

(b) is digible to hold alicence authorizing the individua to possess restricted
firearms only if the individua has, after the expiration of the prohibitionorder,

(i) successfully completed a redtricted firearms safety course that is
approved by the federd Miniger, as given by an ingructor who is
designated by a chief firearms officer, and

(i) passed any tests, as administered by aningructor who is designated by
achief firearms officer, that form part of that course.

(4) Subsections (1) and (2) do not gpply to an individua who

(a) in the prescribed circumstances, has been certified by a chief fireerms
officer as meeting the prescribed criteria rdaing to the safe handling and use
of firearms and the laws relating to firearms,

(b) islessthaneighteenyears old and requiresafireerm to hunt or trap inorder
to sugtain himsdlf or hersdf or hisor her family;

(c) on the commencement day, possessed one or more firearms and does not
require alicence to acquire other firearms,

(d) requires alicence merely to acquire cross-bows; or

(e) isanon-resdent who is eighteen years old or older and by or onbehaf of
whom an application is made for a sixty-day licence authorizing the
non-resident to possess firearms that are neither prohibited firearms nor
restricted firearms.

(5) Subsection(3) does not gpply to anindividud in respect of whoman order
ismade under section 113 of the Criminal Code (liftingof prohibitionorder for sustenance
or employment) and who is exempted by a chief firearms officer from the agpplication of
that subsection.

8. (1) Anindividua who isless than eighteen years old and who is otherwise
eigible to hold alicenceisnot digible to hold alicence except as provided in this section.
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(2 Anindividud who islessthaneghteenyearsold and who huntsor traps as
away of lifeisdigibleto hold a licence if the individua needs to hunt or trap in order to
sudan himsdf or hersdf or hisor her family.

(3) Anindividua who istwelve yearsold or older but less than eighteen years
old isdigible to hald alicence authorizing the individua to possess, inaccordance with the
conditions attached to the licence, afirearm for the purpose of target practice, hunting or
indruction in the use of firearms or for the purpose of taking part in an organized
competition.

(4) Anindividud who is less than eighteen years old is not digible to hold a
licence authorizing the individud to possess prohibited firearms or redtricted firearms or to
acquire firearms or cross-bows.

(5) Anindividud who is less than eighteen yearsald isdigible to hold alicence
only if a parent or person who has custody of the individua has consented, inwriting or in
any other manner that is satisfactory to the chief firearms officer, to the issuance of the
licence.

9.(1) A busnessisdigible to hold alicence authorizing a particular activity only
if every person who stands in a prescribed rdationship to the business is digible under
sections 5 and 6 to hold alicence authorizing that activity or the acquidition of restricted
firearms.

(2) A busginess other than acarrier isdigible to hold alicence only if

(a) a chief firearms officer determines that no individual who stands in a
prescribed relaionship to the business need be digible to hold a licence
under section 7; or

(b) the individuas who stand ina prescribed relationship to the businessand
who are determined by a chief firearms officer to be the appropriate
individuds to satisfy the requirements of section 7 are digible to hold a
licence under that section.

(3) A business other than a carrier is éigible to hold a licence only if every
employee of the business who, in the course of duties of employment, handles or would
handle firearms, prohi bited weapons, restri cted weapons, prohibited devices or prohibited
ammunition isthe holder of alicence authorizing the holder to acquire restricted firearms.

(4) In subsection (3), “firearm” does not include a partidly manufactured
barrelled wegpon that, in its unfinished state, is not a barrelled weapon

(a) from which any shot, bullet or other projectile can be discharged; and

(b) that is capable of causing serious bodily injury or degth to a person.
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(5) Subsection (1) does not gpply in respect of a person who stands in a
prescribed relaionship to a busness where achief firearms officer determinesthat, in dl
the circumstances, the business should not be indigible to hold a licence merdly because
of that person'sindigibility.

(6) Subsection (3) does not apply in respect of an employee of a museum

(a) who, in the course of duties of employment, handles or would handle only

firearms that are designed or intended to exactly resemble, or to resemble with

near precison, antique firearms, and who has been trained to handle or use
such afirearm; or

(b) who is designated, by name, by a provincid minigter.

10. Sections 5, 6 and 9 apply in respect of a carrier whose businessincludes
thetransportationof firearms, prohibited weapons, restricted weapons, prohibited devices
or prohibited ammunitionfromone province to any other province, or beyond the limitsof

a province, as if each reference in those sections to a chief firearms officer were a
reference to the Regidtrar.

13. A personisnot digible to hold a regigtration certificate for afirearmunless
the person holds a licence authorizing the person to possess that kind of firearm.

14. A regidration certificate may beissued only for afirearm

(a) that bears a serid number sufficient to digtinguish it fromother fireearms; or

(b) that is described in the prescribed manner.

15. A regidration certificate may not be issued for afirearm that is owned by
Her Mgesty in right of Canada or a province or by a police force.

16. (1) A regidration certificatefor afirearmmay be issued to only one person.

(2) Subsection (1) does not gpply in the case of a firearm for which a
registration certificate referred to in section 127 wasissued to more than one person.

54. (1) A licence, regigtration certificate or authorizationmay be issued only on
application made in the prescribed form containing the prescribed information and
accompanied by payment of the prescribed fees.

(2) An gpplicationfor alicence, regigration certificate or authorizationmust be
made to

(a) achief firearms officer, in the case of alicence, anauthorizationto carry or
an authorization to transport; or
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(b) the Regidrar, in the case of aregidtration certificate, an authorization to
export or an authorization to import.

(3) Anindividua who, on the commencement day, possesses one or more
restricted firearms or one or more handguns referred to in subsection 12(6) (pre-February
14, 1995 handguns) must specify, inany applicationfor alicence authorizing the individua
to possess redtricted firearms or handguns that are so referred to,

(a) except in the case of a firearm described in paragraph (b), for which
purpose described in section 28 the individua wishesto continue to possess
restricted firearms or handguns that are so referred to; and

(b) for which of those firearms was a regigtration certificate under the former
Act issued because they were réics, were of vaue asacuriosty or rarity or
were vaued as a memento, remembrance or souvenir.

55. (1) A chief firearms officer or the Registrar may require an gpplicant for a
licence or authorization to submit such information, in addition to that included in the
application, as may reasonably be regarded as relevant for the purpose of determining
whether the gpplicant is digible to hold the licence or authorization.

(2) Without restricting the scope of the inquiriesthat may be made withrespect
to an gpplication for alicence, a chief firearms officer may conduct aninvedigation of the
applicant, which may consst of interviews with neighbours, community workers, socia
workers, individuds who work or live with the applicant, spouse, former spouse,
dependants or whomever in the opinion of the chief fireaems officer may provide
information pertaining to whether the gpplicant is digible under section5 to hold alicence.

56. (1) A chief firearms officer is responsible for issuing licences.

(2) Only one licence may beissued to any oneindividud.

(3) A business other than a carrier requires a separate licence for each place
where the businessis carried on.

58. (1) A chief firearms officer who issues alicence, an authorization to carry
or an authorization to transport may attach any reasonable condition to it that the chief
firearms officer considers desirable in the particular circumstances and in the interests of
the safety of the holder or any other person.

(2) Before attaching aconditionto alicencethat isto beissued to an individud
who s less than eighteen years old and who is not digible to hold a licence under
subsection8(2) (minorshunting as away of life), achief firearms officer must consult with
aparent or person who has custody of the individud.

(3) Beforeissuing alicence to an individud who isless than eighteenyearsold
and who is not digible to hold a licence under subsection8(2) (minorshunting as away of
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life), achief firearms officer shal have aparent or personwho has custody of the individud
sign the licence, including any conditions attached to it.

60. The Regigrar is responsible for issuing registration certificates for firearms
and assgning firearms identification numbers to them and for issuing authorizations to
export and authorizations to import.

61. (1) A licenceor regidrationcertificate must be in the prescribed form and
include the prescribed information and any conditions attached to it.

(2) Anauthorizationto carry, authorizationto transport, authorizationto export
or authorization to import may be in the prescribed form and include the prescribed
information, including any conditions attached to it.

(3) An authorization to carry or authorization to transport may take the form
of a condition attached to alicence.

(4) A licencethat isissued to abusiness must pecify each particular activity
that thelicence authorizesinrel ationto prohibited firearms, restricted firearms, fireermsthat

are neither prohibited firearms nor restricted firearms, cross-bows, prohibited weapons,
restricted wegpons, prohibited devices, ammunition or prohibited ammunition.

64. (1) A licencetha isissued to an individud who is eighteen years old or
older expires on the earlier of

(a) five years after the birthday of the holder next following the day on which
itisissued, and

(b) the expiration of the period for which it is expressed to be issued.

(2) A licence that isissued to an individud who isless than eighteen years old
expires on the earlier of

(a) the day on which the holder attains the age of eighteen years, and

(b) the expiration of the period for which it is expressed to be issued.

(3) A licence that isissued to a business other than a museum expires on the
earlier of

(a) one year after the day on whichiit isissued, and

(b) the expiration of the period for which it is expressed to be issued.

(4) A licence that isissued to a museum expires on the earlier of

(a) three years after the day on which it isissued, and
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(b) the expiration of the period for which it is expressed to be issued.
66. A regidration certificate for afirearm expires where

(a) the holder of the regidration certificate ceases to be the owner of the
firearm; or

(b) the firearm ceases to be afirearm.

67. (1) A chief firearms officer may renew alicence, authorization to carry or
authorization to transport in the same manner and in the same circumstances in which a
licence, authorization to carry or authorization to trangport may be issued.

(2) On renewing a licence authorizing an individual to possess restricted
fireerms or handguns referred to in subsection 12(6) (pre-February 14, 1995 handguns),
a chief firearms officer shall decide whether any of those fireerms or handguns that the
individua possesses are being used for

(a) the purpose described in section 28 for which the individud acquired the
restricted firearms or handguns; or

(b) in the case of any of those firearms or handguns that were possessed by the
individua onthe commencement day, the purpose described inthat sectionthat
was Specified by the individud in the licence gpplication.

(3) A chief fireearms officer who decides that any redtricted firearms or any
handguns referred to in subsection 12(6) (pre-February 14, 1995 handguns) that are
possessed by an individud are not being used for that purpose shal

(a) give notice of that decison in the prescribed form to the individud; and

(b) inform the Regidrar of that decison.

(4) Subsections (2) and (3) do not apply to afirearm

(a) that isardic, isof vaue asacuriosty or rarity or isvaued asamemento,
remembrance or souvenir;

(b) that was specified in the licence gpplication as being afirearm for which a
registration certificate under the former Act was issued because the firearm
was arelic, was of value as a curiosity or rarity or was vaued as a memento,
remembrance or souvenir;

(c) for whicharegigtration certificate under the former Act wasissued because
the firearm was ardlic, was of vaue as a curiogty or rarity or was vaued as
amemento, remembrance or souvenir; and

(d) in respect of which an individual, on the commencement day, held a
registration certificate under the former Act.
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(5) A notice given under paragraph (3)(a) must include the reasons for the
decision and be accompanied by a copy of sections 74 to 81.

68. A chief firearms officer shall refuse to issue alicenceif the gpplicant is not
digible to hold one and may refuse to issue an authorization to carry or authorization to
trangport for any good and sufficient reason.

69. The Registrar may refuseto issue aregistrationcertificate, authorization to
export or authorization to import for any good and sufficient reason including, in the case
of an gpplication for aregidration certificate, where the applicant is not digibleto hold a
regidration certificate.

70. (1) A chief firearms officer who issues a licence, authorization to carry or
authorization to transport may revoke it for any good and sufficent reason induding,
without limiting the generdity of the foregoing,

(a) where the holder of the licence or authorization
(i) isno longer or never was eigible to hold the licence or authorization,
(ii) contravenes any condition attached to the licence or authorization, or

(iii) has been convicted or discharged under section 736 of the Criminal
Code of an offence referred to in paragraph 5(2)(a); or

(b) where, in the case of a business, a person who stands in a prescribed
relaionship to the business has been convicted or discharged under section
736 of the Criminal Code of any such offence.

(2) The Registrar may revoke an authorization to export or authorization to
import for any good and sufficient reason.

71. (1) The Regigirar
(a) may revoke aregidration certificatefor any good and sufficient reason; and

(b) shdl revoke a regigtration certificate for a firearm held by an individua
wherethe Regigrar isinformed by a chief fireerms officer under section 67 that
the firearm is not being used for

(i) the purpose for which the individua acquired it, or

(i) in the case of a fiream possessed by the individud on the
commencement day, the purpose specified by the individud in the licence

application.

(2) A regigration certificate for a prohibited firearm referred to in subsection
12(3) (pre-August 1, 1992 converted automeatic firearms) isautomaticaly revoked onthe
change of any dteration inthe prohibited firearmthat was described in the gpplication for
the regigtration certificate.
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82. The Commissoner of the Royad Canadian Mounted Police shal, after

conaulting with the federad Minister and the Solicitor General of Canada, appoint an
individud asthe Regidtrar of Firearms.

83. (1) The Regidrar Sl establishand mantain aregidry, to be known asthe
Canadian Firearms Regidry, in which shal be kept a record of

(a) every licence, regidration certificate and authorization thet is issued or
revoked by the Regidrar;

(b) every application for alicence, registration certificate or authorization that
isrefused by the Regidrar;

(c) every trandfer of afirearmof whichthe Regidtrar isinformed under section
26 or 27,

(d) every exportationfromor importationinto Canada of afireermof whichthe
Regigrar isinformed under section 42 or 50;

(e) every loss, finding, theft or destruction of afirearm of which the Registrar
isinformed under section 88; and

(f) such other matters as may be prescribed.
(2) The Regidrar is responsible for the day-to-day operation of the Canadian
Firearms Regidry.

84. The Registrar may destroy records kept inthe Canadian Firearms Registry
at such times and in such circumstances as may be prescribed.

85. (1) The Regigtrar shall establish and maintain arecord of

(a) firerms acquired or possessed by the following persons and used by them
in the course of their duties or for the purposes of their employment, namely,

(i) peace officers,
(ii) personstraining to become police officers or peace officers under the
control and supervision of

(A) apaliceforce, or

(B) a palice academy or smilar inditution designated by the federa
Minigter or the lieutenant governor in council of a province,

(i) persons or members of a class of persons employed in the public
sarvice of Canada or by the government of a province or municipaity who
are prescribed by the regulations made by the Governor in Council under
Part 111 of the Criminal Code to be public officers, and

(iv) chief firearms officers and firearms officers, and
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(b) firearms acquired or possessed by individuas on behdf of, and under the
authority of, a police force or a department of the Government of Canada or
of aprovince.

(2) A person referred to in subsection (1) who acquires or transfersafirearm
shdl have the Registrar informed of the acquigition or transfer.

(3) The Registrar may destroy any record referred to in subsection (1) at such
times and in such circumstances as may be prescribed.

86. The records kept in the registry maintained pursuant to section 114 of the
former Act that relate to registration certificates shal be transferred to the Regidtrar.

87. (1) A chief firearms officer shall keep arecord of

(a) every licence and authorization that is issued or revoked by the chief
firearms officer;

(b) every gpplication for alicence or authorization thet is refused by the chief
firearms officer;

(c) every prohibitionorder of whichthe chief firearms officer isinformed under
Section 89; and

(d) such other matters as may be prescribed.

(2) A chief firearms officer may destroy any record referred to in subsection
(1) at such times and in such circumstances as may be prescribed.

88. A chief firearms officer to whom the loss, finding, theft or destruction of a
firearmisreported shdl have the Registrar informed without delay of the loss, finding, theft
or destruction.

89. Every court, judge or justice that makes, varies or revokes a prohibition
order shdl have a chief firearms officer informed without delay of the prohibition order or
its variation or revocation.

90. The Regigtrar has a right of access to records kept by a chief firearms
officer under section 87 and a chief firearms officer has aright of access to records kept
by the Registrar under section83 or 85 and to records kept by other chief firearms officers
under section 87.

91. (1) Subject to the regulations, notices and documents that are sent to or
issued by the Regigtrar pursuant to this or any other Act of Parliament may be sent or
issued in eectronic or other form in any manner specified by the Regigrar.
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(2) For the purposes of this Act and Part 111 of the Criminal Code, anotice
or document that is sent or issued in accordance with subsection (1) is deemed to have
been recelved at the time and date provided by the regulations.

92. (1) Records required by section 83 or 85 to be kept by the Registrar may
(a) bein bound or loose-leaf form or in photographic film form; or

(b) be entered or recorded by any system of mechanicad or electronic data
processing or by any other information storage device that is capable of
reproducing any required informetion in intdligible written or printed form
within areasonable time.

(2) Subject to the regulations, a document or information received by the
Regigtrar under this Act in eectronic or other form may be entered or recorded by any
information storage device, induding any system of mechanical or electronic data
processing, that is capable of reproducing stored documents or informetion in intdligible
written or printed form within a reasonable time.

(3) Where the Regigtrar maintains a record of a document otherwise than in
writtenor printed form, anextract fromthat record that is certified by the Registrar hasthe
same probative vaue as the document would have had if it had beenprovedinthe ordinary

way.

93. (1) The Regigrar shdl, assoonas possible after the end of each caendar
year and at such other times as the Salicitor Generd of Canada may, in writing, request,
submit to the Solicitor General areport, insuch form and induding such informationasthe
Solicitor Generd may direct, with regard to the adminigtration of this Act.

(2) The Solicitor Generd of Canada shdl have each report laid before each
House of Parliament onany of the firg fifteen days on which that House is Stting &fter the
Solicitor Generd recelvesit.

94. A chief firearms officer shall submit the prescribed informationwithregard
to the adminigtration of this Act at the prescribed time and in the prescribed form for the
purpose of enabling the Registrar to compile the reports referred to in section 93.

112. (1) Subject to subsections (2) and (3), every person commitsan offence
who, not having previoudy committed anoffence under this subsectionor subsection91(1)
or 92(1) of the Criminal Code, possesses afirearmthat is neither aprohibited firearm nor
aredricted firearm without being the holder of aregidration certificate for the firearm.

(2) Subsection (1) does not apply to

(a) aperson who possesses a firearm while the person is under the direct and
immediate supervisionof a personwho may lavfully possessit, for the purpose
of ugng it in amanner in which the supervisng person may lawvfully useit;

(b) aperson who comes into possessionof afirearm by operation of law and
who, within a reasonable period after acquiring possession of it, lanfully
disposes of it or obtains aregigtration certificate for it; or



- 49 -

(c) a person who possesses a fiream and who is not the holder of a
regidtration certificate for the firearm if the person

(i) has borrowed the firearm,
(ii) isthe holder of alicence under which the person may possessit, and

(iii) isin possession of the firearm to hunt or trgp in order to sustain himsdf
or hersdf or hisor her family.

(3) Every person who, at any particular time between the commencement day
and thelater of January 1, 1998 and such other date asis prescribed, possesses afirearm
that, as of that particular time, is neither a prohibited firearm nor a redtricted firearm is
deemed for the purposes of subsection (1) to be, until January 1, 2003 or such other
earlier date asis prescribed, the holder of aregidration certificate for the firearm.

(4) Where, in any proceedings for an offence under this section, any question
arises as to whether a person is the holder of a registration certificate, the onus ison the
defendant to prove that the person is the holder of the regigtration certificate.

115. Every personwho commits an offence under section 112, 113 or 114 is
guilty of an offence punishable on summary conviction.

Appeal dismissed.
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